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The US agriculture and food market has become increasingly con-
centrated in several sectors and across multiple levels. This market 
structure, along with the potential for decreased competition, has 
been an impetus for several recent private and government anti-
trust actions. As is often the case, these types of antitrust actions 
are not only costly to defend but can also, if successful, lead to 
substantial damages or conduct restraints on the defending parties. 
Concentration and coordination is expected to continue to increase, 
leading to fewer independent entities as they are replaced by larger 
retailers, processors and producers. For those not prepared for an 
increasingly concentrated and coordinated agribusiness market, 
there will likely be more litigation and government enforcement 
risk, expense and exposure.

Market structure and competition in US agribusiness
Market concentration
Concentration is a measurement of the aggregate market share of 
the firms in a market to reflect the extent to which sales or purchases 
are controlled by the largest firms in the market.1 Economists argue 
that concentration can have two opposing impacts on US agricul-
ture and food products. On the one hand, high levels of concentra-
tion can contribute to market power, susceptibility to coordination 
among competitors on the same or different market levels and less 
than competitive prices for agricultural products or foods;2 on the 
other hand, concentration can contribute to economies of scale, 
greater efficiencies and lower prices.3 

While historically the focus of concentration analyses in 
agriculture has been on processors and producers, the emergence 
of national food retailers makes them particularly relevant. At the 
national food retailer level, the shares of the four largest firms4 
increased from 16.8 per cent in 1992 to 50 per cent in 2009.5 
Moreover, the average four-firm concentration in 2006 for 229 US 
metropolitan areas was 79.4 per cent, which reflects relatively high 
concentration in many local consumer markets.6 The expansion of 
the few largest retailers drove much of this increased concentration 
during the most recent years.7

At the national processor level, a small number of companies 
account for a large and growing proportion of purchases or sales in 
each of the five major agricultural sectors (beef, pork, poultry, dairy 
and grains), which account for almost 90 per cent of the market 
value of food-related agricultural products sold by US farms.8 In 
the beef sector, the market share of the largest four processors firms 
increased from 41 per cent in 1982 to 79 per cent in 2006.9 In the 
pork sector, the market share of the four largest firms increased 
from 36 per cent in 1982 to 63 per cent in 2006.10 For the poul-
try sector, the four largest firms accounted for 57 per cent of the 
processing market in 2006, compared to 27 per cent in 1982.11 In 
the dairy sector, the shares of the four largest fluid milk processors 
increased to 48.7 per cent in 2002,12 following the combination of 
the two largest processors.13 Finally, in the grains sector, the four 
largest processor shares in 2006 ranged from 46 per cent to 69 per 

cent depending on the grain, compared to a range of 34 per cent to 
86 per cent in 1982.14 

This increased processor concentration is primarily the result 
of industry consolidation. Virtually every major agricultural sector 
has experienced recent combinations of significant market partici-
pants. For example, in 2007, JBS, an international beef processor, 
combined with Swift & Co to create the largest US beef processor, 
with about 30 per cent of the market,15 and this combination 
pushed the four-firm concentration to over 80 per cent for beef 
processing.16 Also in 2007, Smithfield Foods, then the largest pig 
producer, processor and packer, acquired rival Premium Standard 
Farms, resulting in Smithfield holding more than 30 per cent of the 
US pig processing market17 and increasing the four-firm concentra-
tion to 67 per cent by 2010.18 Similarly, in 2001, Dean Foods and 
Suiza Foods, then the two largest fluid milk processors, combined 
to create a national processor, named Dean Foods, with at least 34 
per cent of the fluid milk processing market.19

At the producer level, farms have increased in size over time, al-
though they remain small relative to retailers and processors. About 
90 per cent of the 2.2 million US farms generated sales of less than 
$250,000 in 2007, while a few large farms (12 per cent of the total) 
account for 84 per cent of the value of US agriculture production.20 
However, meaningful increases in producer level concentration 
have occurred in the form of larger farmer cooperatives. Since 2000, 
the number of cooperatives has fallen by nearly 50 per cent but 
cooperative turnover has steadily increased, topping $170 billion in 
2009.21 This is the result, in part, of cooperative mergers, such as the 
formation in 1998 of Dairy Farmers of America (the DFA) through 
the merger of four regional dairy cooperatives.22 This merger helped 
boost the four-firm concentration for dairy cooperatives to 57 per 
cent.23 By 2008, dairy cooperatives had increased their share of US 
farm milk marketing to 83 per cent, with 79 per cent of the milk 
produced marketed by the largest cooperatives.24

Vertical coordination and integration
In addition to increased concentration, the US agriculture and 
food market has experienced increased vertical coordination and 
integration across the marketing chain. Vertical coordination is the 
synchronisation of successive stages of production and marketing, 
which, in agriculture, often includes quantity, quality and timing of 
produce. Vertical integration is when a single firm controls two or 
more successive stages of vertical coordination.25

Contracts between processors and producers governing the 
production and sale of produce have recently become widespread, 
and the share of the agriculture market subject to them has in-
creased. In 2008, 40 per cent of US agriculture production value 
was covered by vertical contracts, a substantial increase over prior 
years.26 The livestock sectors in particular have become increasingly 
subject to vertical contracts.

Poultry has led the surge in vertical coordination. Today, poul-
try is the most tightly coordinated system among the three major 

United States: Private Antitrust Litigation

Robert G Abrams, Gregory J Commins and Danyll W Foix
BakerHostetler



US: PRIVATE ANTITRUST LITIGATION

36 The Antitrust Review of the Americas 2014

meat sectors (poultry, beef and pork) and involves the fewest firms 
responsible for production-to-market coordination.27 Ninety per 
cent of the production value of poultry and eggs are marketed 
under contracts.28 As with poultry, most pig production now is 
under contracts. From 1993 to 2001, pigs procured by contracts 
increased from 10 per cent to 72 per cent of the total pigs sold.29 
As with the other industries, beef has been moving to contracts. 
By 2010, contracts accounted for about 53 per cent of beef sales to 
meat packers, an increase from about 15 per cent in 1988.30

During the same time, US agribusiness has become more 
vertically integrated. Processors in the meat industries have 
become producers (as well as marketers) of poultry, beef and 
pork.31 And, producers have increasingly become processors, 
usually in the form of producer cooperative owned facilities.32 
Some of the largest milk processors, for example, are owned by 
dairy producer cooperatives.33 In addition, producer cooperatives 
have increasingly entered federations and alliances with other 
cooperatives as a means of competing with external changes in US  
agribusiness.34

The net effect of vertical coordination and integration in 
agriculture remains to be seen. Some economists argue there can 
be risk reduction, efficiency and economy of scale rationales for in-
tegration and coordination.35 Other agricultural experts acknowl-
edge such vertical arrangements can limit the economic freedom 
of farmers, reduce competitive price discovery for produce, create 
f buyer market power by processors over producers and facilitate 
collusion among vertically coordinated market participants.36 
The specific types and lengths of contracts will often determine 
their consistency with US antitrust law, with exclusivity and most 
favoured nations pricing provisions raising concerns of late.37

Recent antitrust litigation and enforcement actions in 
US agribusiness
Recent litigation and enforcement actions illustrate how increased 
concentration, horizontal and vertical coordination, and the wide-
spread use of supply contacts in US agribusiness can lead to and 
support antitrust claims.

Market concentration and coordination were bases for antitrust 
claims in the recent In re Southeastern Milk Antitrust Litigation, for 
example. There, dairy farmers filed a class action litigation against 
Dean Foods, the largest US fluid milk processor, the DFA, the 
largest US milk cooperative, as well as entities they controlled and 
several high level executives, for conspiring to monopolise and 
monopsonise the milk market in the Southeastern US by refusing 
to compete with others to purchase farmer milk, allocating mar-
kets, implementing exclusive, full supply contracts, and artificially 
fixing and suppressing prices paid to dairy farmers.38

Specifically, the dairy farmers alleged that Dean Foods and 
the DFA obtained market power, in part, through acquisitions and 
mergers,39 resulting in Dean Foods and the DFA controlling over 
40 per cent of the fluid milk processing and 80 per cent of the 
milk marketing markets respectively in the Southeastern US.40 The 
dairy farmers further alleged that vertical coordination in the form 
of exclusive supply agreements between the DFA, Dean Foods and 
other fluid milk processors, as well as vertical integration in the 
form of the DFA’s ownership of fluid milk processors that stopped 
competing with Dean Foods and other fluid milk processors, ena-
bled Dean Foods, the DFA, and others to carry out the conspiracy 
alleged.41 On this point, the dairy farmers alleged that vertical 
coordination and integration by the DFA resulted in it controlling 
almost 90 per cent of the milk in the Southeastern US.42

After years of litigation, the parties in Southeastern Milk reached 
settlements on the eve of the scheduled trials. In 2011, Dean Foods 
agreed to pay $140 million to settle the farmers’ claims.43 More 
recently, in 2013, the District Court approved a settlement with the 
DFA and related entities that includes a payment of $158.6 million 
plus conduct changes designed to reverse the effects of the DFA’s 
control of the Southeastern US market.44

A number of similar antitrust litigations following Southeastern 
Milk also have been based, at least in part, on increased concentra-
tion or vertical coordination and integration in US agribusiness. 
For example, in In re Fresh and Process Potatoes Antitrust Litigation, 
plaintiffs allege that a number of potato producer cooperatives, 
processors and marketers entered into vertically (and horizontally) 
coordinated agreements to reduce the supply of potatoes in order 
to raise prices in violation of the Sherman Act.45 Similarly, in In 
re Processed Egg Products Antitrust Litigation, plaintiffs allege a 
number of egg producer cooperatives and industry trade groups 
entered into vertical (and horizontal) agreements in the form of 
animal welfare programs to restrict egg output and unlawfully 
increase egg prices.46 Also, in In re Mushroom Direct Purchaser 
Antitrust Litigation, after the US Department of Justice (DoJ) filed 
suit, plaintiffs initiated litigation alleging that mushroom produc-
ers, producer cooperatives and mushroom marketers illegally fixed 
mushroom prices through the use of ‘supply control’ covenants 
imposed by producer cooperatives and minimum pricing provi-
sions in agreements with marketers.47 Fresh and Process Potatoes, 
Processed Egg Products and Mushrooms, all commenced years ago, 
continue to be contentiously litigated.

Increased market concentration and coordination also have 
been bases for recent investigations and litigations by the DoJ. In 
2011, for example, the DoJ filed suit to undo George’s Foods’ ac-
quisition of a chicken processing facility from competitor Tyson’s 
Foods. The DoJ alleged that this acquisition lessened competition 
because it resulted in George’s Foods controlling 43 per cent of the 
chicken processing and facilitated monopsony in the purchase of 
chicken growing services from farmers in the relevant market. In 
support of these allegations, the DoJ pointed to the increased mar-
ket concentration resulting from the merger and the difficulty for 
farmers, who were required to enter into production contracts with 
processors, to switch to another processor.48 The DoJ and George’s 
Foods quickly reached a settlement, which included commitments 
to make relatively expensive investments in the chicken processing 
facility to ensure strong demand for chicken growing services.49

George’s Foods followed other DoJ investigations and litiga-
tions based on concern with concentration or coordination in US 
agribusiness. In January 2010, the DoJ, joined by a group of states, 
filed a suit challenging Dean Foods’ acquisition of Foremost Farms’ 
dairy processing plants. Plaintiffs alleged that Dean Foods and 
Foremost Foods were the first and fourth-largest fluid milk proces-
sors in the relevant market, and the acquisition would give Dean 
Foods 57 per cent of the fluid milk sales and make it easier for it 
to coordinate with other processors.50 After a year and a half of 
litigation, a settlement required Dean Foods to divest a processing 
plant and assets.51 Also, in October 2008, the DoJ and several states 
challenged the acquisition of National Beef, then the fourth-largest 
US beef processor, by JBS, then the third-largest beef packer.52 The 
acquisition, if consummated, would have placed 80 per cent of 
domestic cattle processing capacity in the hands of three firms.53 
After several months of litigation, the parties abandoned the 
transaction.
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Emerging trends in US agribusiness antitrust litigation 
and enforcement 
Concentration and coordination will likely increase
Concentration at all levels of US agribusiness will likely continue 
to increase, leading to fewer but larger retailers, processors and 
producers. The perceived benefit of consolidation-related efficien-
cies, economies of scale and synergies will likely drive agribusiness 
firms to continue to pursue acquisitions, mergers, joint ventures, 
and vertical coordination and integration. In this environment, 
processors will continue to seek to increase their scale to be 
better positioned in relation to increasingly powerful retailers 
like Walmart.54 Likewise, producers and their cooperatives will 
continue to turn to business arrangements such as mergers and 
alliances in response to consolidation at other agribusiness levels.55

Government enforcement will likely increase
The expected increase in agribusiness concentration will likely 
draw extraordinary scrutiny by US government enforcers, at least 
for the remainder of the Obama administration. DoJ leaders 
recently pledged to promote ‘free and fair competition’ in agri-
culture,56 and observed that ‘agriculture markets are not only a 
matter of economic efficiency, but a matter of national security and 
public health.’57 Consistent with this, the DoJ, along with the US 
Department of Agriculture, recently hosted a series of workshops 
focused on competition in US agribusiness. Following the work-
shops, the DoJ reported that they ‘confirmed that a healthy agri-
cultural sector requires competition and, consequently, vigorous 
antitrust enforcement’, and that the DoJ is ‘committed to taking all 
appropriate investigatory and enforcement action against conduct 
threatening harm to competition in agricultural markets.’58

The DoJ’s increased focus on enforcement in agriculture is 
demonstrated by its recent investigations of the George’s Foods and 
Dean Foods acquisitions. Both were relatively small transactions 
involving only a couple processing facilities, but they nonetheless 
drew intense scrutiny and litigation by the DoJ.59 Moreover, the 
DoJ’s commitment to enforcement in agriculture can only be 
bolstered by information received during the workshops. Over 
the course of two years, the DoJ heard from numerous witnesses 
and received approximately 18,000 comments – many of which 
explained concern with agriculture market concentration.60

In addition, the DoJ will likely be increasingly attuned to 
potential monopsony situations in agribusiness. Monopsony, the 
converse of monopoly, refers to market power on the buying side 
of a market as opposed to the selling side. Monopsony power can 
develop in concentrated agricultural markets in particular since 
producers are typically much smaller than processors or retailers. 
This potential for monopsony is enhanced in vertically coordinated 
markets, as has emerged in agriculture, where produce is marketed 
via contracts that can be dictated by processors or retailers.61 The 
DoJ recently declared that it ‘stands vigilant’ against monopsony 
offences,62 and this was demonstrated in the DoJ’s recent George’s 
Foods litigation, which centred on concern that George’s Foods’s 
acquisition would give it buying power and enable it to force 
chicken growers to take lower prices and less favourable contract 
terms.63

 
Private litigation will likely increase and ensnare more market 
participants
Increased agribusiness concentration will likely invite and engen-
der antitrust litigation. Increased concentration – and presumed 
decreased competition – is often blamed by producers for low or 

falling agriculture produce prices. This was amply documented 
by producer comments during the DoJ’s workshops.64 Likewise, 
lawyers who appreciate that concentrated markets might sup-
port allegations of anti-competitive conduct are more likely to 
investigate and pursue antitrust litigation on behalf of producers 
or consumers. There is a good chance that such litigation will not 
be dismissed at the onset because legal precedent and economic 
literature recognises that concentrated markets, with few par-
ticipants and high market shares, can be susceptible to potential 
conspiracy and coordination.65

Agribusiness firms will likely be increasingly drawn into anti-
trust litigation based on those with which they do business. With 
increased concentration, agribusiness firms will be more likely to 
do business with each other. The recent surge in vertical coordina-
tion and integration in particular links many agribusiness firms 
across industry levels. These links can support alleged collusion in 
violation of US antitrust laws, which can be costly to defend. For 
example, as referenced, in Southeastern Milk, defendants recently 
paid over $300 million to settle antitrust claims based, in part, on 
milk supply contracts between Dean and the DFA.66 Similarly, in 
Fresh and Process Potatoes, the largest US potato marketer has spent 
several years defending antitrust claims based on its agreement to 
distribute potatoes that allegedly enabled potato producers to sell 
potatoes at unlawfully fixed prices.67

Also, agribusiness litigation likely will ensnare more of the 
remaining participants in an increasingly concentrated market. 
As consolidation continues by acquisition or combination, US 
agriculture markets continue to become more global in nature, 
as foreign firms enter or expand their presence and become di-
rectly subject to US antitrust laws. This is illustrated by Chinese 
Shuanghui International Holdings’ planned entry into US agribusi-
ness through the recently announced acquisition of Smithfield 
Foods,68 and by Brazilian JBS’ entry into the US market through its 
2007 acquisition of Swift.69

Conclusion
The increasing concentration and coordination in US agribusiness 
heightens the potential for antitrust litigation and enforcement ac-
tions. Recent cases illustrate the risk, expense and exposure for the 
retailers, processors or producers ensnared in antitrust litigation 
and enforcement actions. Firms in US agribusiness or considering 
entering the business would be well advised to assess their antitrust 
risk exposure, including, at a minimum, a review of the structure 
of the market in which they operate or may enter, their current 
or potential business partners, and the forms of their current and 
possible agreements with others in the market.
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