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 T he recent 
f i n a n c i a l 
melt dow n 
has cre-
ated hard-
ship for 
A m e r i -
cans in 
all walks 

of life, and like everyone 
else, lawyers are feeling the 
impact of economic down-
turn. But with every chal-
lenge comes opportunity. 
Increased opportunities for 
lawyers practicing litiga-
tion, especially class action 
litigation, would seem to be 
an inevitable side-effect of 
the financial crisis.

A review of recent trends in class action litigation seems to 
support this hypothesis. Over the past two years, subprime-
related issues have formed the basis for a wide range of class 
actions brought on behalf of a wide-range of plaintiffs and 
based on a wide variety of causes of action.

Securities fraud class actions involving investments in 
mortgage-backed securities have made up a significant portion 
of the subprime litigation. However, securities fraud litigation 
has become increasingly challenging for plaintiffs following a 
series of United States Supreme Court decisions culminating 
in the Court’s January 2008 decision in Stoneridge v. Scien-
tific-Atlanta.

As an alternative, lawyers have turned to class actions under 
the Employee Retirement Income Security Act (ERISA), on 
behalf of participants of pensions, 401K plans, and other em-
ployee benefits plans for alleged fraud and conduct in making 
allegedly imprudent investments harming the value of those 
plans.

Class actions filed directly against mortgage lenders and 
brokers have seen mixed results. Lawsuits brought as would-
be class actions under the Federal Truth In Lending Act 
(TILA) seeking rescission of subprime mortgages have been 
rejected by at least three United States Circuit Courts of Ap-
peals. However, plaintiffs have used a variety of other theories 
of liability in class actions filed after the mortgage meltdown, 
including claims that subprime loans were obtained through 
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“Class actions 
filed directly 
against 
mortgage 
lenders and 
brokers have 
seen mixed 
results.”

fraud or that subprime lending practices otherwise violated 
state consumer protection laws, claims for predatory lending 
practices, and claims for racial discrimination and violations 
of fair housing laws by mortgage lenders. One related trend is 
for local municipal governments to bring class actions against 
subprime lenders to recover lost property tax revenues and 
additional amounts paid for city services allegedly caused by 
foreclosures of subprime loans.

More generally, the poor economy provides a fertile environ-
ment for several other types of class action lawsuits. As more 
consumers struggle with debt, the potential for litigation in-
volving the Fair Debt Collection Practices Act (FDCPA) and 
similar state laws increases. So does the potential for class ac-
tion litigation involving mass layoffs, reductions-in-force, dis-
crimination, and other labor and employment issues.

There can be little question that the subprime mortgage cri-
sis, the financial meltdown that followed, and the poor econ-
omy generally will continue to provide ample fodder for class 
action litigation. But the question remains: Who will benefit 
from this litigation?

Patricia Ayd, is a principal shareholder in the Denver civil 
litigation firm Ayd & Johnson, P.C., a litigation boutique em-
phasizing insurance law and class action defense. Lisa Lilly left 
one of the nation’s largest class-action defense firms to start 
her own practice, Lisa M. Lilly LLC, where she 
represents both plaintiffs and defendants in 
class actions. Ayd and Lilly see opportunities 
in the current economic climate for class action 
lawyers, but perhaps not in the same way that 
conventional wisdom might suggest.

Ayd and Lilly point to lending practices as a 
source for future class actions given the cur-
rent rash of foreclosures. Ayd expects to see 
more litigation involving claims for nondisclo-
sure of certain terms in adjustable rate mort-
gage (ARM) loans as well as claims involving 
inf lated appraisals. In a similar vein, Lilly ex-
pects to see “more counterclaims in foreclosure 
actions where the borrower incorporates class action allega-
tions regarding alleged lender or broker fraud or violations of 
regulations.”

Overall, Ayd foresees more of a shift in class action theo-
ries rather than an overall increase in class action litigation 
as a result of the recent worsening of the financial crisis. She 
explains that the filing of a class action is often not driven as 
much by consumers or injured parties themselves but rather 
by the creativity of plaintiff ’s class action attorneys. Thus, she 
believes that “[w]hile the number of class actions may not in-
crease, the types of actions may change.”

Both Ayd and Lilly foresee the changing legal market and 
litigation environment as benefiting smaller, boutique litiga-
tion firms with the ability to represent companies in defend-
ing class actions. As Ayd explains, when economic times are 
tough, “clients may be more likely to scrutinize bills and ques-
tion the necessity for certain work. This may reduce the over-
all fees generated. From the standpoint of our firm, we are 
used to working closely with clients in structuring a defense 
and providing a budget for legal services and we are able to 
offer lower billing rates than bigger firms. I expect the smaller 
boutique firms will be less impacted overall. Obviously if cli-
ents have financial problems the ability to pay their legal fees 
may be impacted. It will be important for firms to not allow 
clients to generate large receivables in the event that the client 
does encounter financial difficulties. If corporations, despite 
the merits of the claims, are less inclined to defend these ac-
tions and instead look for quick settlements, there may be less 

work. Also, as corporate legal departments become more cost 
conscious, they may seek out smaller less expensive defense 
firms to handle these matters. If that occurs, attorneys at the 
larger national firms may feel a greater impact. Being a small 
litigation firm we have not felt any negative impact from the 
financial turmoil.”

“In some ways, the downturn has been helpful for me,” 
says Lilly, “And, I suspect for other small firms where the at-
torneys have substantial class action or other complex litiga-
tion experience, as we are able to offer high quality service at 
reasonable rates. I have several matters where I continue to 
represent clients along with my former firm. It works well be-
cause the clients have the advantages of the large-firm expe-
rience, resources, and name and yet lower their costs overall 
because I handle much of the day to day litigation and have a 
lower fee structure. This type of arrangement can be a plus for 
large firms, too, as by associating with smaller firms or solos 
with good experience, they may be able to market themselves 
to clients who otherwise would not consider engaging a large 
firm.”

On the plaintiffs’ side, there may be similar opportunities for 
smaller firms and new players. This economic crisis comes at 
a time when several of the field’s top names have left the mar-
ket unceremoniously after being convicted and imprisoned for 

fraud and kickback schemes. These new oppor-
tunities may be tempered, however, by practi-
cal limitations, such as collecting judgments. 
As Lilly explains, “I do think it will be harder 
for plaintiffs’ counsel to finance class actions 
these days. The counsel I’ve litigated against 
still file quite a few actions but seem more se-
lective about which ones they vigorously liti-
gate. It’s hard to evaluate the overall effect the 
downturn will have on companies’ willingness 
to settle. A lot depends on corporate philoso-
phy and cash f low.”

“Of course depending on the course of the 
economic recovery, a company that appears 

solvent when litigation is commenced may not be in the same 
position when it comes time to discuss settlement,” adds Ayd. 
“It is likely that some defendants will want to settle to avoid 
litigation and associated business costs of defense, especially 
if the plaintiff class counsel is going to offer discounted settle-
ments early in the cases. Other defendants may find it more 
prudent to pay the litigation costs in a tough economic envi-
ronment because that is a smaller expense then funding a class 
action settlement.”

Lilly’s point of view is similar. “When times are hard, some 
companies are more apt to want to settle early to avoid litiga-
tion costs and in the hope of getting a better deal, while oth-
ers balk at making the lump sum expenditure to settle and 
would rather continue to pay defense attorneys. Obviously, the 
company’s financial health affects whether judgments can be 
collected or the bills will be paid. I had a colleague who got a 
judgment in a class action against a candy company a just as 
the company went out of business, so it was a hollow victory. 
That was before the downturn. I suspect we’ll hear more of 
those stories.”

More generally, attorneys with class action experience will 
see less negative impact from the economic downturn. “Based 
on the continued stream of class action litigation,” says Lilly, 
“I imagine experienced class action lawyers on either side will 
have somewhat less trouble finding jobs than will other attor-
neys.”

By Paul Karlsgodt


