ASPEN PUBLISHERS

R EAL ESTATE

Volume 25, Number 3

October 2008

Maureen A. Brennan, of
counsel in the Cleveland office
of Baker & Hostetler LLE can
be reached at mbrennan(@

bakerlaw.com.

FINANCE

Still Getting The Lead Out

By Maureen A. Brennan

ead: It is still here in millions of homes
I and apartments. It is still dangerous and it
Is now going to increase costs of renova-
tions. This article summarizes the science and
public policy behind the 2008 federal regula-
tions on renovations involving lead-based paint.
If anyone breathes or swallows lead at high
enough concentrations, they will be poisoned.
But even low levels of ingested or inhaled lead
can damage public health.! While all popula-
tions can suffer ill effects, the US Environmen-
tal Protection agency (US EPA) has focused
its efforts on eliminating exposure of children
to lead. Adults absorb five percent to 15 per-
cent of lead they ingest and retain less than
five percent of it, but children absorb about 50
percent of the lead they ingest and retain about
30 percent of it. And, in children, lead interferes
with normal physiological development causing
reading and learning disabilities, impaired hearing
and other health problems.”

PARTIAL HISTORY OF US
LEAD REGULATION

In 1992, Congress made detailed findings about
the dangers of lead in the introduction to its
Residential Lead-Based Paint Hazard Reduc-
tion Act.” The key facts which prompted the
legislation are that “pre-1980 American housing
stock contains more than 3,000,000 tons of lead
in the form of lead-based paint, with the wvast
majority of homes built before 1950 contain-
ing substantial amounts of lead-based paint” and
“ingestion of household dust containing lead

from deteriorating . . .lead-based paint is the most
common cause of lead poisoning in children.”
According to the US EPA, 64 million pre-1978
homes contain lead-based paint.* As the US EPA
in one of its fact sheets stated, if improperly man-
aged, chips and dust from the paint can create a
health hazard.

In 1996, the US EPA promulgated rules designed
to ensure that contractors who undertook lead-
based paint abatement projects were qualified and
conducted the abatements safely.” The regulations
covered lead-based paint inspectors, risk assessors
and those doing the abatement. Lead-based paint
abatements are construction projects that cover up
or remove the paint.

Separate regulations promulgated in the 1990s
require that landlords must notify tenants of pos-
sible lead-based paint hazards.® The Department
of Housing and Urban Development also has
regulations about lead-based paint that apply to
federally owned housing.’

Faulty lead abatement can be costly as the
1992 $1.5 million judgment against a Milwaukee
landlord for damage to occupants indicates.® And
standard liability insurance may not cover the
costs of these exposures.

The federal, state and local governments take
these regulations seriously, as shown by $425,000
in penalties levied in 2000 by the Maryland
Department of the Environment on landlords
who violated lead-based paint regulations.” The
Department of Justice has even used its criminal
authority in this area as the separate indictment
of a Maryland landlord indicates."” Although
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governments and private parties have spent millions of dol-
lars specifically to remove lead-based paint from housing and
reported cases of lead poisoning in children is dropping, the
stock of homes containing lead-based paint remains huge."
Clearly, abatements targeted solely at lead removal will not
eliminate the exposure problem.

2008 FEDERAL LEAD
REGULATIONS

To increase the scope of activities designed to reduce chil-
dren’s lead exposure, US EPA recently added new regulations.
These new requirements cover renovation activities where
lead-based paint may be disturbed. The purpose is to ensure
that the same type of work practices that were designed to
prevent generation and distribution of lead-containing dust
from abatement projects are applied to all renovations where
lead-based paint may be disturbed.

Effective June 23, 2008, new federal regulations apply to the

following:

1. Renovation of lead-based paint;

2. Training of lead-based paint renovators;
3. Dust sampling techniques;

4. Certification of renovators and samplers;
5. Accreditation of trainers.

What regulations apply immediately?

The requirement to distribute informational pamphlets in
advance of the renovations that could disturb lead-based paint
is in effect now. Depending on the situation, the renovator may
need to notify owners, occupants, tenants, parents or guardi-
ans.'? Before December 2008, a renovator can distribute EPA’s
pamphlets “Protect Your Family from Lead in Your Home
or Renovate Right.” After December 2008, only “Renovate
Right” complies with the 2008 regulations. Renovators must
keep records for three years of who got the pamphlets."

What regulations are effective
in 2009 and 2010?

Trainers may apply for accreditation in April 2009. Reno-
vation firms may apply for certification required under the
regulations beginning in October 2009. Only certified firms
can perform renovations in target housing and child-occu-
pied facilities after April 22, 2010. The lead work practices
are in effect in April 2010. Also, after April 22, 2010, only
certified renovators can direct lead-based paint work. After
April 22, 2010, only work practices for renovation where
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lead-based paint is involved that are approved in this regula-
tion are permitted.'*

What is “target housing”?

The new regulatory program applies to “target housing.”
“Target housing” is housing constructed before 1978. “Target
housing” is not a “O-bedroom” dwelling, such as a dormitory
or a studio apartment.“Target housing” does not include hous-
ing for the elderly or persons with disabilities unless a child six
years of age or less is expected to live there.

What is a ““child-occupied facility’>?

A “child-occupied facility” is a building or portion of
a building built before 1978. A “child-occupied facility”
s visited “regularly by the same child, under six years of
age ... """ To meet the definition, the same child has to visit the
building on two different days of the week for at least three hours
each day for a total of six hours at the facility in one week and 60
hours in one year. A “child-occupied facility” can exist in a pub-
lic building, a commercial building or target housing. Examples
of ““child-occupied facilities” are schools and day care centers.

Who needs to comply with these regulations?
Individuals and companies that are paid to renovate target
housing and/or child-occupied facilities or to conduct lead-
based paint dust sampling are covered by these regulations.
Renovators must be trained in an official training course and
firms must be certified. Such individuals and companies are
likely to include housing contractors; residential remodelers;
contractors in individual trades such as plumbing, heating,
painting, carpentry, insulating, siding and tiling; lessors; replace-
ment window installers; day care providers; schools and trainers

of lead-based paint renovators.'®

Do the new rules contain
notification requirements?

Yes. A renovator must notify owners and occupants of target
housing and child-occupied facilities undergoing renovation
of lead-based paint hazards. Such hazards include “paint lead,”
“dust lead” and “soil lead.” A paint-lead hazard is any damaged
or deteriorated lead-based paint, any chewable lead-based
painted surface with evidence of teeth marks, or any lead-
based paint on a friction surface if there are certain lead-dust
levels. Lead dust is a hazard if it is in concentrations greater
than 40 micrograms per square foot of floor surface or 250
micrograms per square foot of interior windowsill surface.
Lead soil is hazardous if the concentrations exceed 400 parts
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per million in a paved area or 1200 parts per million in bare
soil elsewhere in the yard."”

Other than informing owners and occupants
of lead-based paint hazards before renovations
begin, what is the purpose of the rule?

The purpose of the rule is to ensure that “individuals perform-
ing renovations . .. are properly trained; renovators and firms per-
forming these renovations are certified; and [renovation] work

practices [that minimize exposure] . . . are followed ... """

COMMON LAW LIABILITY
CONSIDERATIONS

Although the work rules are phased in between now and
April 22, 2010, banks and property owners may want to see
the work practices outlined in 40 CFR 745.85 implemented
now. Since the regulations contain quite a bit of detail on how
to perform renovations, these work practices may become the
common law negligence standard on how to do these jobs.
For example, 40 CFR 745.85(a) requires a certified renovator
to post a sign . .
ing occupants and other persons not involved in renovation

. “clearly defining the work area and warn-

activities to remain outside the work area.” If a child experi-
ences increased blood lead levels allegedly due to a pre-2010
renovation, will a plaintift’s attorney argue that posting such a
sign pre-2010 was simple due care even though the regulation
was not in effect yet?

Several flow charts in the 2008 EPA Small Entity Guide list
work practices that firms might want to consider implement-
ing to demonstrate the work met common law standards of
due care.

In addition to the above federal regulatory and common law
liability considerations, contractors engaged in work that could
disturb lead-based paint should also determine if their state and
local governments have additional lead requirements. Accord-
ing to the 2008 EPA Small Entity Guide, information on state
lead regulations may be available through the National Lead
Information Center at 1-800-424-5323.

Clearly, even a “simple” window replacement project will
now be more time-consuming and expensive. The US EPA
estimates that 189,000 small businesses will be affected by the

rule and the rule will cost $400 million per year to implement."”
In addition, the US EPA proposed on August 21, 2008, fees for
accreditation of renovators and technicians that range from $20
to $560 per person per activity. Of course, the US EPA has no
estimates of what the costs of possibly creating a new negli-
gence standard will have on the home repair industry.
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