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The Good News

• According to a recent study commissioned by 
the AHA, of the more than 300 transactions 
involving more than 550 acquired hospitals 
between 2007 and 2012, the vast majority did 
not trigger an investigation.

• The majority of these transactions involved the 
acquisition of a single hospital.

• About half involved an overlapping geographic 
area, and the majority of those took place in an 
area with multiple competing hospitals.
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What Triggers An Investigation?

• The Hart-Scott-Rodino (“HSR”) Act prohibits certain 
acquisitions of assets or voting securities until 30 days 
(15 days for a cash tender offer or acquisition through 
the bankruptcy process) after the parties file a notification 
form with the DOJ and the FTC.

• The purpose of the Act is to preserve the agencies’ 
ability to investigate the competitive consequences of a 
transaction before closing, and provide an opportunity for 
the agencies to obtain an effective remedy.
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What Triggers An Investigation?

• The decision whether to issue a “second request” is a 
critical stage of the HSR process.

• The issuance of a “second request” is a significant event, 
because it prevents the parties to a proposed transaction 
from closing until after they have substantially complied 
with the request for additional information and have 
observed a second 30-day waiting period.

• A recent article that reviewed non-public information on 
the FTC’s decisions to investigate proposed transactions 
for the period August 2008 to August 2012, sheds light 
on the types of evidence that the FTC staff uses to 
determine whether a transaction warrants a “second 
request.” Darren S. Tucker , A Survey of Evidence Leading to Second Requests at the FTC, 78 Antitrust L.J. 591 (2013)
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What Triggers An Investigation?

• Source of Evidence
– the size and relative number of the “market” participants played a role 

100 percent of the time (“market structure”)
– the unlikelihood that competitive entry would deter or offset the 

anticompetitive effects of the proposed transaction played a role 83 
percent of the time (“significant entry barriers”)

– customer concerns that the proposed transaction would lead to 
anticompetitive effects played a role 67 percent of the time (“customer 
complaints”)

– internal “hot” documents from the combining providers themselves 
predicting that the proposed transaction will result in anticompetitive 
effects such as higher prices or a loss of competition played a role 50 
percent of the time (“’hot’ documents’)

Market
Structure

Customer 
Complaints

Competitor 
Complaints

“Hot”
Documents

Significant
Entry Barriers

100% 67% — 50% 83%



12

What Triggers An Investigation?

• The change in the number of significant 
competitors also plays a role

• What is a “significant competitor”?
– According to the article, a “significant 

competitor” is a firm that either offers the 
products or services demanded by most 
customers in an area, or exceeds a share 
threshold, which was often 5 percent.
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What Triggers An Investigation?

• The table below reports the change in number of 
“significant competitors” for those provider transactions 
that received a “second request.”

• Not surprisingly, 9 of the 11 provider transactions that 
received a “second request” resulted in 3 or fewer 
“significant competitors” post-transaction.

No 
Change

2→1 3→2 4→3 5→4 6→5 7→6 8→7

— 3 5 1 1 — 1 —
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What Triggers An Investigation?

• Provider transactions that received a “second request” 
resulted in a high concentration post-merger.
– Concentration is measured by calculating the Herfindahl-

Hirschman Index (“HHI”), which is simply the sum of the squares 
of the shares of the competitors in the “market.”

– According to the antitrust agencies’ guidelines for horizontal 
mergers, mergers that result in an increase in the HHI of more 
than 100 points with a post-merger HHI of at least 1,500 “often 
warrant scrutiny” whereas mergers resulting in an increase in the 
HHI of more than 200 with a post-merger HHI above 2,500 “will 
be presumed to be likely to enhance market power.”

– A merger enhances market power “if it is likely to encourage one 
or more firms to raise price, reduce output, diminish innovation, 
or otherwise harm customers as a result of diminished 
competitive constraints or incentives.”
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What Triggers An Investigation?

• As noted in the table below, all but three of the provider healthcare 
transactions that received a “second request” resulted in a post-
merger HHI above 2,500.

• In other words, the vast majority of provider healthcare transactions 
receiving a “second request” were “presumed to be likely to enhance 
market power,” based on high concentration after the proposed 
transaction and a large increase in the HHI.

Post-
Merger 

HHI

Change 
in HHI
0-99

Change 
in HHI

100-199

Change 
in HHI

200-599

Change 
in HHI

600-999

Change 
in HHI
1,000-
1,499

Change 
in HHI
1,500-
2,499

Change 
in HHI
2,500+

Total

0-1,499 1 1
1,500-
2,499

1 1 2

2,500-
3,999

1 3 1 1 6

4,000-
5,999

1 1 3 1 6

6,000+ 1 1 2 4
Total 0 0 4 5 2 5 3 19
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What Triggers An Investigation?

• Five theories of harm:
– Unilateral effects, or the “elimination of competition between 

merging parties”
– Coordinated effects, or “conduct by multiple firms that is 

profitable for each of them only as a result of the accommodating 
reactions of the others”

– Potential competition, or elimination of a competitor that is not 
“currently earning revenues in the relevant market”

– Price discrimination, or merger’s effects “vary significantly for 
different customers purchasing the same or similar products”

– Non-price concerns, or “reduced product quality, reduced 
product variety, reduced service, or diminished innovation”
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What Triggers An Investigation?

• What were the theories of harm?

Unilateral
Effects

Coordinated
Effects

Potential
Competition

Price
Discrimination

Non-Price
Concerns

100% 27% 9% 9% 36%



18

Agenda

• Introductions
• The Good News
• What Triggers An Investigation?
• What Triggers A Challenge?
• What Does The Future Hold?
• Conclusion—What Can You Do?



19

What Triggers A Challenge?

• Reading Health System (“RHS”)/Surgical Institute of 
Reading (“SIR”) (11/2012)
– Reading Health System is a comprehensive, not-for profit health 

care system located in Berks County, Pennsylvania.
– It operates the Reading Hospital, as well as accompanying 

teaching facilities on a 36-acre, 22-building campus in West 
Reading, Pennsylvania.

– The Reading Hospital, a 737-bed facility, is Reading Health 
System’s main facility, providing inpatient general acute-care, 
tertiary services, and outpatient care.

– In all, Reading Health System has a staff of 970 doctors, had $47 
million in operating income in 2011, and has over $1 billion in 
unrestricted cash and investments.
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What Triggers A Challenge?

• Reading Health System (“RHS”)/Surgical Institute of 
Reading (“SIR”) (11/2012)
– SIR, which opened in April 2007, is a for-profit physician-owned 

surgical specialty hospital located in Wyomissing, Pennsylvania, 
within Berks County.

– It has 15 licensed beds and provides a range of inpatient and 
outpatient surgical services, including ear, nose, and throat 
(ENT), orthopedic, spine, and general surgical procedures.

– Most of the inpatient surgeries performed at SIR are orthopedic 
and spine procedures.

– SIR is owned by 16 physicians, has 11 independent doctors on 
staff, and employs about 100 nursing and support staff.
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What Triggers A Challenge?

• Four relevant service “markets” at issue:
– inpatient orthopedic/spine surgical services;
– outpatient orthopedic/spine surgical services;
– outpatient ENT surgical services; and
– outpatient general surgical services.
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What Triggers A Challenge?

• The relevant geographic “market” for each 
service:
– the area corresponding to Reading Hospital’s 

primary service area (PSA), which is defined 
by RHS in its own documents as the set of zip 
codes from which Reading Hospital draws 
approximately 85 percent of its patients 
(includes most of Berks County).
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What Triggers A Challenge?

• Why Reading Hospital’s PSA?



24

What Triggers A Challenge?

• Why Reading Hospital’s PSA?



25

What Triggers A Challenge?



26

What Triggers A Challenge?



27

What Triggers A Challenge?



28

What Triggers A Challenge?



29

What Triggers A Challenge?



30

What Triggers A Challenge?



31

What Triggers A Challenge?



32

What Triggers A Challenge?



33

What Triggers A Challenge?



34

What Triggers A Challenge?

• FTC alleged that the proposed acquisition would 
result in the loss of price competition and 
increased bargaining leverage for RHS.
– When SIR opened in 2007, it offered substantially 

lower rates to health plans than RHS and a 
convenient, high-quality alternative to patients.

– Before SIR opened, RHS executives projected losing 
60 percent of their surgical cases at Reading Hospital 
and 80 percent of cases at RHS’s SurgiCenter facility.
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What Triggers A Challenge?
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What Triggers A Challenge?

• FTC also alleged that the proposed acquisition 
would result in the elimination of “vital quality 
competition.”
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What Does The Future Hold?

• A Quick Look Back
– Evanston/Highland Park (2007)

• Grew out of 2002 FTC hospital merger retrospective, and resulted in 
a new approach to litigating hospital merger cases.  Today, the 
focus is on the negotiations between providers and payors where 
network coverage matters.  Less of an emphasis on decisions by 
patients based on non-price factors like convenience and reputation.

• Does the transaction leave the payor with fewer alternatives to 
include in its network, increase the bargaining leverage of the 
combined hospital, and lead to higher prices?

– The Result
• Four successfully litigated merger challenges and a growing lists of 

abandoned deals.
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What Does The Future Hold?

• Another Look Back?
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What Does The Future Hold?

* * *
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Conclusion—What Can You Do?

• Engage antitrust counsel and an economic 
expert early
– Understand the competitive dynamics

• It’s not just general acute care services anymore
– Explain the business and quality of care 

rationale for this transaction
– Seek support for the transaction (community, 

payor, and others)
• Understand your documents and control 

your message
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