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Supply Chain — New Rules Proposed 
♦ DOD Issues Proposed Rules.  In the last quarterly we discussed the 

DOD’s draft of proposed rules for contractor accountability in connec-

tion with counterfeit electronic parts.  On May 16, 2013, the DOD 

published a new draft of its proposed changes to the DFARS.  In 

essence, the proposed changes include two new requirements.  First, 

contractors will have to have a system in place that addresses “the 

reporting and quarantining of counterfeit electronic parts and suspect 

counterfeit electronic parts.”  Second, contractors will be required to 

participate in the Government-Industry Data Exchange Program 

(“GIDEP”), a joint U.S.-Canadian program funded by both governments 

to facilitate communication and cooperation between industry and the 

public sector.  

The use of counterfeit electronic parts is seen as an escalating prob-

lem.  The proposed rules are mandated by Section 818 of the National 

Defense Authorization Act of 2012 (“NDAA 2012”), Detection and 

Avoidance of Counterfeit Electronic Parts.  The rules are intended to 

impose new duties and accountability on contractors.  Public comments 

were due July 15, 2013, DFARS Case 2012-D055 

(www.regulations.gov).  

Suspension and Debarment  
♦ Contracting with the Enemy.  We previously reported on building 

congressional pressure on the DOD to quickly debar contractors work-

ing in Afghanistan with ties to terrorist groups.  This past April, U.S. 

Senators Kelly Ayotte (R-NH) and Richard Blumenthal (D-CT) intro-

duced the Never Contract With the Enemy Act (S. 675).  The Act states 

that it shall be the policy of the United States that executive agencies 

shall not contract with the enemy or with any person or entity that 

provides funds received under a contract, grant, or cooperative agree-

ment to an enemy of the United States or that otherwise supports those 

actively opposing the United States or coalition forces in a contingency 

operation.  The Act also authorizes the termination or nullification of 

contracts, grants, and cooperative agreements valued in excess of 

$20,000 (lowered from current threshold of $100,000) with persons or 

entities identified as enemies of the United States.   

♦ SUSPEND Act Revisions.  Over the last several months House 

Oversight and Government Reform Committee Chairman Darrell Issa’s 

staff has continued to solicit feedback from the procurement communi-

ty.  On June 12, 2013, John Neumann, acting director of acquisition 

and source management, testified before the House Oversight and 

Government Reform Committee on the characteristics of the most 

successful active agency programs and government-wide oversight 

efforts in suspension and debarment.  On July 12, 2013, committee 

staffers spoke about their plans at the George Washington University 

Law School, where they were joined by stakeholders from industry and 

the government.  The bill’s (Stop Unworthy Spending Act) drafters are 

currently considering whether to drop the attempt to consolidate the 

suspension and debarment offices of 41 civilian agencies into a single 

centralized board, in lieu of a more limited approach that simply at-

tempts to write the best procurement practices of various agencies into 

law.  We will continue to monitor the progress of this potentially very 

significant legislation as it develops. 

♦ No CDA Jurisdiction over Debarment Decisions.  The ASBCA has 

held that debarment decisions are outside the scope of the Contract 

Disputes Act (“CDA”).  See Henry Stranahan, ASBCA No. 58392, May 

8, 2013.  The contractor in this case had appealed a debarment deci-

sion arguing that the Suspension and Debarment Officer (“SDO”) was a 

contracting officer and the dispute arose under contract with appellant, 

therefore granting the Board jurisdiction to hear his claim under the 

CDA.  The ASBCA concluded that the SDO was not a contracting 

officer and his debarment decision could not qualify as an appealable 

final decision.  

Small Business Contracting Programs 
♦ Cap Lifted On Women-Owned Small Businesses.  Effective Janu-

ary 2013, the National Defense Authorization Act of 2013 removed the 

cap on the value of awards which will be considered as set-asides for 

woman-owned small businesses.  Previously, preferences for contrac-

tors owned by women existed only for contracts valued at up to $4 

million. This development benefits section 8(m) contractors, and will 

also make it easier for agencies to meet their 5% target for awarding 

contracts to women-owned contractors.   
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Cybersecurity & Cyber-Espionage 
♦ Improving Critical Infrastructure Cybersecurity, EO 13636.  

We continue to monitor developments surrounding executive order 

(“EO”) 13636, issued by President Obama on February 12, 2013, to 

address cybersecurity concerns entitled “Improving Critical 

Infrastructure Cybersecurity.”  EO 13636 establishes a timeframe 

for improving the security of computer networks by designating 16 

areas of critical infrastructure and naming the Department of 

Homeland Security as the lead agency on cybersecurity.  In 

October of this year the National Institute for Science and 

Technology is scheduled to publish a draft of standard policies and 

techniques, which will inform the changes at the agency level. 

In accordance with Section 8(e) of EO 13636, within 120 days, the 

General Services Administration and the DOD, in consultation with 

the Department of Homeland Security and the Federal Acquisition 

Regulatory Council, are required to make recommendations on the 

feasibility, security benefits, and relative merits of incorporating 

security standards into acquisition planning and contract 

administration and address what steps can be taken to harmonize, 

and make consistent, existing procurement requirements related to 

cybersecurity.  This report was due June 12, 2013, but to date the 

final report has not been released.  The recommendations of this 

group have the potential to profoundly affect how the government 

procures information technology.  We will closely monitor the 

situation and keep our clients abreast of any developments. 

♦ Pressure to Suspend Rulemaking.   Recently the Professional 

Services Council and federal suppliers urged officials to stop 

computer security rulemakings for contractors until the government 

issues blanket cyber guidelines for all key industries this fall.  They 

are arguing that contractor-specific regulations may conflict with 

blanket regulations being issued in November, whereas waiting will 

ensure that the GSA can tailor the blanket requirements to the 

procurement system. 

♦ China Watch.  In the last quarterly we reported on a new 

legislation requiring the Departments of Commerce and Justice, 

NASA, and the National Science Foundation to assess cyber-

espionage risks, and from acquiring technology and equipment 

associated with the Chinese government.  This April, legislation 

was introduced in the U.S. House and Senate that would establish 

tough sanctions for those who steal U.S. intellectual property on 

behalf of a foreign power.   

False Claims Act 
♦ Growing Circuit Split on first-to-file Claims Under FCA.  The 

First Circuit recently held that complaints filed first under the False 

Claims Act’s first-to-file rule do not need to satisfy Federal Rule of 

Civil Procedure 9(b)’s particularity requirement.  See United States 

ex rel. Heineman-Guta v. Guidant Corp., 2013 WL 2364172 (1st 

Cir. May 31, 2013).  It is now law in the First Circuit that if two 

competing whistleblowers file FCA suits alleging the same essential 

facts, the first-filed complaint will preclude the later-filed suit, even 

when the first complaint is insufficient under Rule 9(b).  The D.C. 

Circuit and the Sixth Circuit have also directly addressed this same 

question but reached sharply different conclusions.  The First 

Circuit relied heavily on the D.C. Circuit’s holding in United States 

ex rel. Batiste v. SLM Corporation, 659 F.3d 1204 (D.C. Cir. 2011), 

in which the DC Circuit reached the same conclusion as the First 

Circuit on the first-to-file rule.  The Guidant opinion also noted that 

the decision was contrary to the Sixth Circuit’s opinion in Walburn 

v. Lockheed Martin Corp., 431 F.3d 966 (6th Cir. 2005), which held 

that an FCA claim needed to satisfy the particularity requirement of 

federal pleadings in order to block claims by other parties.  As 

evidenced by the decisions of the First, Sixth, and DC Circuits, there 

is currently no consensus on the requirements for a claim to satisfy 

the first-to-file rule of the FCA. 

♦ Payment of FCA Judgment is Tax-Deductible.  In Fresenius 

Medical Care Holdings, Inc. v. United States, 2013 WL 1946216, 

Case No. 08-12118-DPW (D.Mass.  May 9, 2013), a Massachusetts 

federal jury found that Fresenius can deduct from its taxes a $95 

million portion of a total $486 million the company paid in 2000 to 

settle criminal and civil allegations that it defrauded government 

health care programs.  The take-away is that, absent clear language 

in an FCA settlement agreement that specific dollars are 

compensatory or punitive, it is an issue of fact how much of the 

settlement is compensatory and therefore tax deductible. 

♦ Government Knowledge Defense.  The Court of Federal Claims 

has adopted the government knowledge defense to a false 

statement charge that has been adopted by other circuits.  See 

Ulysses, Inc. v. United States, COFC No. 06-436C, April 30, 2013.  

The government defended its cancellation of two purchase orders by 

alleging the contractor made false statements over the course of 

contract administration.  The Court found that because the 

contractor was forthright with the government regarding its beliefs 

and the government had knowledge of the truth, this defeats the 

scienter requirement of the FCA. 

Other Cases of Note 
♦ Government Claims Time-Barred.  This past April Raytheon won 

another victory before the ASBCA which ruled that 3 of the 

government’s 4 counter-claims against the contractor were time-

barred.  Raytheon Corp. ASBCA Nos. 57801, 57802, 57804, 57833 

(April 22, 2013).  The government’s claims against Raytheon were 

untimely because Raytheon had provided timely notice of changes 

under the contract and the implications of those changes, as 

required by contract terms, and the government failed to reasonably 

act on that notice. The government’s fourth claim was valid because 

although Raytheon had informed the government of the existence of 

the change, it did not disclose the implications.  

♦ District Court Finds Teaming Agreement Unenforceable.  In 

Cyberlock Consulting, Inc. v. Info. Experts, Inc., 2013 WL 1395742 

(E.D. VA April 3, 2013) the U.S. District Court for the Eastern District 

of Virginia held that a teaming agreement promising that the parties 

would negotiate a subcontract in the future was just an “agreement 

to agree” and thus unenforceable.  Cyberlock, the prospective 

subcontractor on an award from the U.S. Office of Personnel 

Management (“OPM”), could not require its prime contractor and 

teaming partner, Information Experts, to agree on a subcontract 

providing Cyberlock 49 percent of the work.  The decision confirms 

that government contractors must negotiate more definite 

subcontract terms and conditions to ensure they will be effective 

upon a prime contract award. 

The decision is in line with a 2002 decision by the U.S. District Court 

in the Eastern District of Virginia in Beazer Homes Corp. v. VMIF/

Anden Southbridge Venture, as well as a 2004 decision by the 

District of Maryland in Glynn Interactive, Inc. v. iTelehealth Inc.  It 

thus reaffirms the holdings of the local jurisdictions and should serve 

as a message to area contractors to put more definite terms in their 

agreements.  
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♦ Price Realism Analysis May Be Required Even If Not Explicit In 

RFP.  In Esegur-Empresa de Seguranca, SA, B-407947 et al., Apr. 

26, 2013, 2013 CPD ¶ 69, the GAO sustained a protest based upon 

the Navy’s failure to conduct a price realism analysis.  Normally, 

agencies need only evaluate offers for price reasonableness (i.e., 

whether the price is too high), and are not required to evaluate price 

realism (whether the price is unrealistically low) unless such criteria is 

stated in the solicitation.  While GAO had previously held that 

agencies may reserve the right to conduct a price realism analysis 

when such a requirement could be implied by the terms of the 

solicitation, agencies had not been required to conduct such an 

analysis in the absence of express language.  See e.g., Guident 

Techs., Inc., B-405112.3, June 4, 2012, 2012 CPD ¶ 166 at 13 n.9.  

Esegur-Empresa appears to break new ground with the finding that 

the language “[u]nrealistically high, low, or unbalanced prices may 

serve as a basis for rejection of the proposal” being held to mandate 

a realism analysis by the agency in its evaluation of proposals by 

offerors. 

♦ Contract Void Ab Initio.  In Servicios y Obras Isetan S.L., ASBCA 

No. 57584, April 5, 2013, the contractor appealed a termination for 

default because of alleged furnishing of false documents to obtain an 

Air Force contract to build a facility in Spain.  The Board found in 

favor of the government, holding that the contract was void ab initio 

because there was sufficient evidence to conclude that the contractor 

materially misrepresented its relationship with a proposed 

subcontractor, and the government reasonably relied upon this 

information in forming the contract. 

♦ ID/IQ Single Award Threshold Breached.  In a case of first 

impression, the Court of Federal Claims held that the GSA’s decision 

to award a single award in a Multiple Award Procurement in excess 

of the $100 million limit was arbitrary and capricious.  See CW 

Government Travel, Inc. v. United States, COFC No. 12-708 C, April 

11, 2013.  GSA had argued that the awardee was the only source 

qualified and capable of performing the work at a reasonable price, 

which would exempt the agency from the cap for this award.  Judge 

Sweeney dismissed this argument, finding that the government 

essentially conducted a best value tradeoff which was inappropriate 

under FAR 16.504(c)(1)(ii)(D)(1)(iii). 

♦ DOE Violates Equity Process Agreement.  Pursuant to federal 

law, the U.S. Department of Energy entered into an Equity Process 

Agreement with Chevron in 1997 to ensure an impartial process in 

various disputes regarding finalization of respective interests in oil 

and gas deposits.  The Court of Federal Claims found that the DOE 

materially violated this agreement and a related agreement with 

impartial engineer, with money damages to be awarded to Chevron.  

See Chevron USA Inc. v. United States, COFC No. 04-1365C, May 

08, 2013.  The Court noted that, despite DOE’s protest to the 

contrary, the presumption under such agreements is that monetary 

damages lie and such damages are applicable in this case. 

♦ COI Allegation Dismissed.  The Court of Federal Claims recently 

clarified the standard of proof necessary to establish a conflict of 

interest in a federal procurement, finding that the plaintiff had the 

burden of establishing “hard facts to support it’s allegation of a 

conflict of interest or bias that gave unequal access to information 

or an unfair competitive advantage” to an opponent.  See Contract 

Mgmt. Services, Inc. v. United States, COFC No. 12-463, May 31, 

2013.  The protestor had alleged impropriety based on a conflict of 

interest between awardee’s employee, a former Army major, and a 

chairman of the SEB.  The dispute concerned an Army contract for 

meals, lodging and transportation services. 

♦ GWAC Protests Streamlined.  The Court of Federal Claims 

held that the Federal Acquisition Streamlining Act applies to 

Government-Wide Acquisition Contracts (“GWACs”), thus barring 

the Court’s jurisdiction.  See Chameleon Integrated Services, Inc. 

v. United States, COFC No. 13-144C, May 29, 2013.  Plaintiff was 

challenging award of a task order by the Department of Agriculture 

under pre-existing GWAC, STARS II.  The contractor had argued 

that GWACs are not traditional task and delivery orders, and hence 

are outside the scope of FASA.  The Court disagreed, finding 

GWACs are specifically embraced by FAR 16.505. 

Administrative Enforcement Tools 
♦ Treasury Do Not Pay Program.  On June 1, 2013, the Treasury 

implemented its Do Not Pay program, an initiative intended to 

assist federal agencies to detect and prevent improper payments.  

The new obligations are a result of a Presidential Memorandum-

“Enhancing Payment Accuracy Through a ‘Do Not Pay List’” from 

June 2010 which was followed by a memorandum this past April 

titled “Reducing Improper Payments Through the ‘Do Not Pay 

List’ (M-12-11).”  The latter memorandum requires executive 

agencies to take immediate steps to use the centralized solutions 

being operated by the Treasury, and to submit to OMB a plan for 

doing so, with the final deadline for these plans set for August 31, 

2013. 

The program targets various types of payments by agencies, 

including grants, loans and acquisitions.  Agencies will submit 

payment information, which will simultaneously be checked for 

compliance with a number of data sources and for indications of 

fraud. Currently the system cross-references payment information 

with the Excluded Party List System (“EPLS”), the Social Security 

Death Master File (“DMF”), the List of Excluded Individuals/Entities 

(“LEIE”), Debt Check, and Central Contractor Registration (“CCR”). 

Although agencies have not finalized their business plans for using 

the system, the system is currently available and is being utilized 

by certain agencies.  At this time, we are aware of instances where 

contractors’ payments may have been improperly blocked because 

of red flags raised by the program.  

♦ DOD Falling Short on Stemming Improper Payments.  GAO 

reports that the DOD is falling far short of compliance with statutory 

and executive mandates to reduce improper payments.  The report 

found that DOD’s estimates from FY 2011 were unreliable because 

of improper procedures and “pervasive financial management 

weaknesses.”  In particular, DOD was faulted for failing to 

implement key provisions of the Improper Payments Information 

Act of 2002 and the Improper Payments Elimination and Recovery 

Act of 2010. 



♦ DOD Cuts Off Funds to Tax-Delinquent Contractors.  In 

January of this year the DOD Director for Defense Procurement 

and Acquisition Policy released a memorandum prohibiting the use 

of FY 2013 funds to contract with corporations with either unpaid 

delinquent tax liability or a felony conviction under Federal law.  

However, the memorandum contains an exception for those 

contractors for whom the agency debarring and suspending official 

has considered suspension and debarment and has written a 

determination that further action is not necessary to protect the 

government’s interests.  

Intellectual Property 
♦ New DOD Rule on Proprietary Data.  On May 22, 2013, DOD 

issued a final rule amending the DFARS to implement a section of 

the National Defense Authorization Act for Fiscal Year 2010 which 

authorizes the disclosure of proprietary information to contractors 

identified as “government support contractors,” a move which 

significantly expands the government’s ability to release a 

contractor’s proprietary data to third parties.  Specifically, the rule 

allows the government to release proprietary data to a “covered 

government support contractor” for the purpose of “furnishing 

independent and impartial advice or technical assistance directly to 

the Government in support of the Government’s management and 

oversight of the program or effort to which such technical data 

relates.”  

Despite concerns raised by industry, this final rule leaves the 

interim rule largely unchanged.  One major criticism is that no prior 

notice is required of the DOD before releasing contractor 

information.  Another criticism is that the rule absolves the 

government of any responsibility for improper use or disclosure of 

the information on the part of the covered government support 

contractor.   

♦ Government gets Benefit of the Doubt on IP Ownership.  In 

Alenia North Am., Inc., ASBCA No. 57935, Mar. 26, 2013, the 

Board found that in the absence of clear terms governing the 

contractor’s rights to its proprietary information, the intent of the 

parties was for the government to claim ownership of performance 

data.  The contract at issue was noteworthy in that it did not contain 

standard boilerplate terms regarding proprietary information 

normally included in such contracts.  Lesson to contractors:  it is 

not in your interest to remain silent during negotiations regarding IP 

rights. 

National Defense Authorization Act of 2014 
♦ House Armed Services Committee-Approved Amendments.  

The House Armed Services Committee has approved several 

procurement-related amendments to the 2014 reauthorization of 

the DOD budget.  The committee notably rejected the 

Administration’s request for a $400,000 cap on compensation to 

executives of government contractors.  However, a measure was 

approved that would peg executive compensation to the 

employment compensation index and expand this requirement to 

civilian agencies.  Another amendment would require the Secretary 

of Defense to certify that no inherently government functions are 

being performed by contractors.  A third amendment would make 

suspension and debarment decisions public by requiring that they 

be posted online.  A fourth amendment proposes to require that 

cost be given at least equal importance to all other factors in the 

formation of defense  contracts. 

 

Bid Protest Changes                                                     
♦ DOD Plan to Limit Venue Choices for Protestors.  DOD has 

proposed legislation that would force contractors to choose between 

the Court of Federal Claims and the GAO before filing bid protests.  

The department is concerned that second bite protests (from GAO) 

to the Court are unnecessary to protect contractors’ rights and 

needlessly hamper procurements.  DOD proposed that GAO’s 

timeliness requirements also be adopted by the Court so that 

contractors who receive an adverse decision from GAO would be 

automatically time-barred from filing a new protest to the Court. 

Sequestration 
♦ OMB Says No Further Sequestration For FY 2013.  The Budget 

Control Act of 2011 (Pub. L. 11225) reinstated discretionary 

spending limits that had expired in 2002.  The Office of Management 

and Budget has released its Final Sequestration Report for Fiscal 

2013, concluding that further sequestration of 2013 discretional 

budget authority (aka spending) is not required. 

♦ Pentagon Cuts Service Contractors.  Defense Secretary Hagel 

recently reported plans to eliminate many of the 700,000 service 

contractors who help manage DOD facilities across the country.  

The move reflects a judgment that the department can realize 

savings by putting these service functions back in the hands of 

government employees.  The service contractors being targeted 

often work side by side with career employees, and have 

increasingly been relied upon by DOD in recent years. 

GSA Developments 
♦ GSA Managers Faulted.  A recent audit by the GSA inspector 

general’s office found that GSA acquisition managers undermined 

the integrity of the procurement process by overruling underlings 

and, altering the administration of $900 million in multiple award 

schedule contracts.  By extending flawed contracts and reassigning 

Contracting Officers, the IG found the managers awarded or 

continued contracts at inflated prices or under unfavorable terms.  

Firm Announcements 
♦ FCBA Best Practices Study.  The Federal Circuit Bar Association 

has invited practitioners to contribute to a study of best practices and 

opportunities for improvement in litigating federal procurement 

disputes.  BakerHostetler Partner Hilary Cairnie recently spoke at a 

town hall meeting that focused on federal procurement at this year’s 

Federal Circuit Bench and Bar Conference, and in particular the 

effect of second bite protests on federal procurements.  The study’s 

work has focused on four topics: Contract Formation and Bid 

Protests, Performance Issues and Contract Disputes, Appeals to 

the Federal Circuit, and Intellectual Property. 

♦ $48 Million Contract Defended.  Turner Construction Company 

further secured its award to build a desperately needed youth 

detention facility for the State of Maryland to replace the outdated 

Chelthenham facility as a result of a government contracts victory in 

the Maryland Circuit Court.  Litigation Partner Paul Levine (DC) and 

Government Contracts Partner Hilary Cairnie (DC) helped secure 

the $48 million contract after petitioners brought three successive 

rounds of administrative proceedings and litigation.  The petitioners 

first protested to the soliciting agency, and, after losing there, 

protested to the Maryland State Board of Contract Appeals, arguing 

the optional PLA factor was discriminatory. BakerHostetler 
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successfully intervened before the circuit court, giving the State of 

Maryland another voice to demonstrate that competition on this 

solicitation was full, open and fair, increasing the likelihood of 

affirmance.  The circuit court affirmed the lower rulings and adopted 

nearly every argument put forth by the cross-practice team in an 

extremely favorable opinion.  As a result of this decision, Turner is 

eager to begin construction on schedule by November 2013. 

♦ Client’s Protest Leads to Corrective Action.  NETCENTS-2 is a 

multi-billion dollar firm-fixed-price, multiple-award, indefinite-delivery/

indefinite-quantity (“ID/IQ”) contract vehicle that covers the entire 

range of networking and telephony products and services 

requirements for the U.S. Air Force.  Earlier this year BakerHostetler 

Partner Kelley Doran, in collaboration with other members of the 

Government Contracts Group, successfully argued that the Air Force 

failed to properly apply the requirements of the Trade Agreements 

Act, prompting corrective action and giving our client another chance 

to compete on this substantial business opportunity.  

♦ Tax Advisement Reduces Client Liability.  Tax liability is always 

a concern for business, but in government contracting, tax 

delinquency can often mean closing your doors.  When one of our 

clients came to us recently with potential liabilities our experts 

analyzed the situation and created a plan to both minimize the 

obligation and to work with the government in a way that will ensure 

they remain an eligible partner with the government on future 

contracts. 

NOW TRENDING:  INCURRED COST PROPOSAL AUDITS 

An incurred cost proposal (ICP) is a request by a contractor for 

reimbursement of costs incurred under flexibly-priced contracts.  

DCAA is a lead agency for auditing ICPs.  The incurred cost audit 

determines if costs chargeable to auditable government contracts are 

allowable, allocable and reasonable in accordance with contract 

terms and applicable government acquisition regulations.  The audit 

process generally involves gaining an understanding related to the 

basis of the costs and from where the numbers/amounts are 

derived.  In addition, a walk-through of the submission is generally 

performed whereby the auditor obtains documentation of the key 

controls for preventing or detecting material noncompliance.  The 

auditor will then determine if the company is high or low risk.  Low 

risk contractors are audited every three years while high risk 

contractors are audited every year.   The DCAA auditor may audit 

multiple years at one time. 

It is projected that DCAA will conduct upwards of 5,000 ICP audits 

during FY 2013 – a modest reduction in the current backlog of 

approximately 26,000 ICPs awaiting audit as of the end of FY 2012 

Cost elements most frequently challenged by DCAA audit shops 

include: 

• Subcontractor costs on time-and-materials (T&M). 

• Excessive pass-through cost. 

• Labor category conformance issue. 

• Reasonableness of executive compensation. 

• Directly associated costs. 

• Inadequate documentation. 

• Missing records. 

• Penalties for inclusion of unallowable costs. 

In the next quarterly, our good friends and colleagues at BDO 

USA, LLP will comment on this renewed focus by DCAA and the 

steps that contractors can take to improve their interactions with 

DCAA while achieving more favorable audit outcomes. 
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Bill  

No. 
Sponsor Legislation Description 

Last Ac-

tion 
Passage Status 

Passed the House 

H.R. 756 McCaul A bill to advance cybersecurity research and development standards 4/16/2013 Passed by House 

H.R. 882 Chaffetz A bill to bar contractors with seriously delinquent federal taxes from 
securing federal contracts 4/15/2013 Passed by House 

H.R. 1163 Issa 
A bill to amend the Federal Information Security Management Act to 
provide a comprehensive framework for ensuring the effectiveness of IT 
security controls over IT resources that support federal operations and 
assets 

4/16/2013 Passed by House 

Domestic Preferences 

H.R. 1480 Shea-
Porter 

A bill to require federal agencies to conduct annual audits of their 
contracts for compliance with the Buy American Act 4/10/2013 Referred to Commit-

tee 

H.R. 1524 Garamendi 
A bill to require 85 percent domestic content in green technologies 
purchased by agencies or by states with federal funds and in property 
eligible for renewable energy production or investment tax credits 

4/11/2013 Referred to Commit-
tee 

H.R. 1817 Visclosky 
A bill to require certain agencies to use iron and steel produced in the 
United States in carrying out projects for the construction, alteration, or 
repair of a public building or a public work 

4/26/2013 Referred to Commit-
tee 

 

Small Business 

H.R. 1622 Johnson A bill to amend the Small Business Act to ensure fairness and trans-
parency in contracting with small business concerns 4/18/2013 Referred to Commit-

tee 

S. 936 Heller A bill to increase oversight of small business assistance programs pro-
vided by the Small Business Administration 5/14/2013 Referred to Commit-

tee 

Reducing Spending 

H.R. 1873 Chaffetz A bill to increase accountability in discretionary and direct spending 
programs 5/18/2013 Referred to Commit-

tee 

H.R. 1999 Murphy 
A bill to reduce waste and implement cost savings and revenue en-
hancement for the federal government 5/15/2013 

Referred to Commit-
tee 

Rule Effective 

H.R. 2061, 
S. 994 

Issa, 
Warner 

A bill to expand the Federal Funding Accountability and Transparency 
Act of 2006 to increase accountability and transparency in federal 
spending 

5/21/2013 Referred to Commit-
tee 

Other Procurement-Specific Legislation 

S. 679 Brown 
A bill to reform and improve the oversight of the performance of pas-
senger and baggage security screening at domestic commercial airports 
by private screening companies 

4/10/2013 Referred to Commit-
tee 

H.R. 1637 Duncan A bill to raise the threshold dollar amount of contracts subject to the 
Davis-Bacon Act’s prevailing wage requirements 4/18/2013 Referred to Commit-

tee 

H.R. 1659 Welch A bill to provide for utilizing energy savings performance contracts and 
utility energy service contracts 4/18/2013 Referred to Commit-

tee 

H.R. 1942 Maloney A bill to assure quality and best value with respect to federal construc-
tion projects by prohibiting the practice known as bid shopping 5/9/2013 Referred to Commit-

tee 

H.R. 2008 Welch 
A bill to prohibit US assistance for Afghanistan unless the US and 
Afghanistan enter into a bilateral agreement which provides that work 
performed in Afghanistan by US contractors is exempt from taxation by 
that country 

5/15/2013 Referred to Commit-
tee 

H.R. 2098 Huizenga 

A bill to amend title 18, US Code, to require Federal Prison Industries 
to compete for its contracts; provide a five-year period for FPI to ad-
just to obtaining inmate work opportunities through other than its man-
datory source status; and authorize alternative inmate work opportunities 
in support of non-profit organizations and other public service programs 

5/22/2013 Referred to Commit-
tee 

D.C. Watch – Proposed Legislation, Agency Rulemakings, Executive Orders and Contract 

Requirements 

We have been tracking the activities of congress and key agencies regarding proposed legislation, executive orders and 

agency rules in order to keep you better informed about new developments that are likely to impact procurement policies, 

rules and contract clauses: 
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Kelley Doran has focused on 

government contracts counseling, 

contract negotiation and litigation for 

over fifteen years. Kelley’s practice 

includes representing a broad array 

of commercial item, defense and 

homeland security contractors that 

sell products and services to the 

federal, state and local govern-

ments. He has worked with product 

and service companies in numerous 

industries, including biodefense and 

life sciences, environmental remedi-

ation, homeland security, information 

technology and nanotechnology. 

 

Hilary Cairnie is the head of the firm’s 

government contracts practice.  He fo-

cuses on public contract law, encom-

passing virtually all aspects including 

contract formation, performance, admin-

istration and enforcement controversies 

at the federal and state levels. With two 

engineering degrees and several years 

of experience working as an engineer 

for various companies, Mr. Cairnie uses 

his unique technical background to rep-

resent clients involved in aerospace, 

automotive, shipbuilding, transportation, 

construction, software, medical and 

healthcare, engineering and research 

and development endeavors, among 

others. 

About BakerHostetler 

BakerHostetler, one of the nation’s largest law firms, represents 

clients around the globe. With offices coast to coast, our more 

than 800 lawyers litigate cases and resolve disputes that 

potentially threaten clients’ competitiveness, navigate the laws 

and regulations that shape the global economy, and help clients 

develop and close deals that fuel their strategic growth. At 

BakerHostetler we distinguish ourselves through our 

commitment to the highest standard of client care. By 

emphasizing an approach to service delivery as exacting as our 

legal work, we are determined to surpass our clients’ 

expectations.  

BakerHostetler’s Government Contracts Practice Group consists 

of more than a dozen attorneys with extensive experience in 

government contracts, including former government attorneys 

from the Justice Department, SEC, and USPTO.  Working 

closely with the firm’s other practice groups, including the 

Why BakerHostetler’s Government Contracts Group?   

 Seasoned, experienced team with a deep bench. 

 Several attorneys with technical and engineering backgrounds. 

 Former government attorneys. 

 Outstanding client service and responsiveness. 

 Competitive value-drive rates and fee arrangements. 

Code  

Number 
Agency Regulation Description 

Date  

of Last 

Action 
Effective Date 

48 CFR § 
204, et 
seq. 

DOD Implementation of final DFARS rule, Case 2012-D053, System for 
Award Management, to reflect consolidation of CCR, ORCA, and EPLS 
into SAM.  www.SAM.gov 

Final Rule 4/16/2013 

13 CFR § 
127 

SBA SBA amending regulations to implement section 1697 of National De-
fense Authorization Act for FY 2013, removing cap on contract value 
for WOSB set aside eligibility WOSB 

Interim Final 
Rule 5/7/2013 

48 CFR § 
209, 227, 
and 252 

DOD DOD has adopted a final rule under DFARS, making some changes to 
interim rule providing authority for certain types of government support 
contractors to have access to proprietary technical data belonging to 
prime contractors and other third parties 

Final Rule 5/22/2013 

48 CFR § 
202, 231, 
244, 246, 
and 252 

DOD DOD published a new draft of its proposed electronic counterfeit parts 
regulations requiring contractors to have a system to report and quar-
antine counterfeit parts and that contractors participate in the Govern-
ment-Industry Data Exchange Program (GIDEP). 

New Draft 
of Rule 5/16/2013 

intellectual property, labor, international trade, and white collar 

groups, among others, the Government Contracts Practice 

Group represents clients on a wide variety of government 

contract matters and cases.   


