
36  — Developments  arda.org

W
hat’s really possible in terms 

of innovation for our product, 

given current structures? 

In the recent April/May issue 

of Developments, we focused on both the 

“sale versus lease” determination and the 

installment sales rules at the federal income 

tax level, as two of the tax issues impacting 

the development of new, short-term ofer-

ings to meet the growing consumer demand 

for non-perpetual vacation products. Now, 

let’s look at sales and use taxes and real 

property/ad valorem tax on both the state 

and local tax levels.

he real estate underlying any timeshare 

product always is subject to real property/

ad valorem taxes. In instances where the 

timeshare product involves the separation 

of the use rights away from the underlying 

real estate, it is likely that the sale of the use 

rights (as well as associated annual dues 

and maintenance fees) also will be subject 

to sales and use taxes. Many developers 

historically have avoided this separation 

of the use rights from the underlying real 

estate in designing their existing timeshare 

products to avoid increasing the cost to 

consumers for their products. As discussed 

below, it is likely that any new, short-term 

timeshare products will be subject to sales 

and use taxes upon their sale to or use by 

the consumer.

Sales & Use Taxes
States generally impose a sales tax on 

sales of tangible personal property. he 

applicable tax rates vary from state to state. 

In California, the general combined state 

sales tax rate is 7.25%. Florida imposes 

a state sales tax rate of 6%, while Hawaii 

utilizes a general 4% sales tax rate on most 

transactions. Many state laws also allow 

for discretionary sales tax additions at 

local levels. 

Some states, including Florida, also 

impose a transient rentals or occupancy tax 

on the rental, leasing, letting, or granting 

of a license to use real property or transient 

living quarters. he rate of occupancy tax 

varies but can be at least as much as the 

generally applicable sales tax rate, resulting, 

for example in Florida, in combined tax 

rates on transient rentals in the range of 

11% to 13%. In California, no occupancy 

tax can be imposed on rentals in excess of 

30 days, while Florida requires a minimum 

stay of 6 months before a taxpayer is exempt 

from this tax. 

Use taxes generally are almost identical 

to sales taxes. Use taxes are imposed on a 

transactional basis but apply when property 

is sold (or rented or leased) in one state for 

use in another state. he location where the 

property is sold would impose a sales tax, 

and the location where the property is to be 

used generally imposes a use tax. he rate of 

the use tax typically is the same as the rate 
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of the sales tax in the same location (but can 

difer from the rate of the sales tax imposed 

in the location where the property is sold). 

Taxpayers usually are given a credit against 

the amount of use tax due for sales taxes 

paid to another state. If property subject to 

these taxes is sold (or rented or leased) in 

one state but will be used in another state, 

the applicability of both sales and use taxes 

must be considered in the analysis of state 

tax consequences.

Real Property/Ad Valorem Taxes
Sales and use taxes usually are not appli-

cable to the conveyance of a fee interest in 

real property or to a lease of property used 

as a dwelling unit. Instead, real property/

ad valorem taxes generally are applicable. 

Like sales taxes, each state’s ad valorem 

tax rules and rates difer and generally are 

locale speciic. For example, in California 

under Proposition 13, real property taxes 

cannot exceed 1% of the property’s full cash 

value, and the full cash value may relect 

the year-to-year inlationary rate not to 

exceed 2%. Unlike sales taxes, which are 

transactionally based, ad valorem taxes 

are imposed annually upon the owner of 

record of the real property based upon the 

property’s assessed value.

Florida’s ad valorem tax rates for 2011 

generally varied from $1.34 for $1,000 

of assessed value to $23.87 per $1,000 of 

assessed value, depending on location and 

applicable category of use. In contrast, in 

Hawaii for iscal year July 1, 2011, through 

June 30, 2012, ad valorem tax rates generally 

ranged from $2.50 per $1,000 of assessed 

value (for homeowners on Maui) to $15.00 

per $1,000 of assessed value (for timeshares 

on Maui).

Short-Term Timeshare Product Discussion
All timeshare products feature a right to 

use, with or without some relationship to 

an underlying real property interest. For 

many years, developers have sold long-term 

or perpetual timeshare products, gener-

ally called “timeshare estates,” which are 

considered to be an interest in real property. 

hese timeshare estates are subject to ad 

valorem taxes and usually are not subject to 

sales and use taxes. 

Developers also have sold both long- 

and short-term rights to use timeshare 

property over the years, generally called 

“timeshare licenses.” Unlike timeshare 

estates, timeshare licenses are stand-alone 

use rights not connected with any underly-

ing real property interest. Both the sales 

price of a timeshare license and its related 

annual dues generally are subject to sales 

and use tax.

Understanding the fundamental dis-

tinction between timeshare estates and 

timeshare licenses is key to understanding 

the potentially applicable taxes. he convey-

ance of a timeshare estate transfers all of the 

beneits and burdens of ownership of both 

the use right and the related real property 

interest and usually is treated as a transfer of 

real property for state taxation purposes. he 

conveyance of a timeshare license, however, 

transfers less than all of the beneits and 

burdens of ownership of the related real 

property interest, and only transfers a limited 

right to use the underlying real property. 

his limited right to use is therefore treated 

as a personal property interest rather than as 

a real property interest. 

he timeshare license, in essence, com-

prises two properties which are each subject 

to taxation: the underlying real property 

is subject to annual ad valorem taxation, 

and the timeshare license sale is subject to 

a one-time sales and use tax. he imposi-

tion of a sales and use tax on the timeshare 

product merely increases the initial cost 

of the product to consumers without a 

corresponding beneit. 

Here is an example of this incremental 

sales tax:

Most short-term timeshare products by 

necessity will lack a related real estate inter-

est and will therefore be timeshare licenses. 

Without a change in applicable laws—or 

signiicant structural creativity within the 

current boundaries—these new products 

will be subject to costly sales and use taxes. 

he question is: will these incremental 

taxes be acceptable to consumers? 

FACTS: 

Consumer purchases a timeshare license 

for $20,000. The timeshare license allows 

the	use	of	a	property	in	Florida	for	15	years.	
Under the terms of the license, the consumer 

is	required	to	pay	aggregate	annual	dues	and	
maintenance	fees	of	$500.

SALES TAX IMPLICATIONS:

Assuming	a	 combined	13%	sales	 tax	 is	
applicable,	 the	 consumer	 is	 required	 to	
pay	 taxes	 of	 $3,575	 over	 the	 life	 of	 the	
timeshare product (i.e., ((($20,000) + 

($500*15))*13%))	that	would	not	have	been	
levied on a timeshare estate.

Without a change in applicable laws, how 
creative can we be with product terms?


