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Under the Affordable Care Act, sub-

sidies are available to pay insurance pre-
miums for certain individuals “enrolled 
through an Exchange established by 
the State under §1311 of 
the ACA.” This statutory 
provision and its legislative 
intent are at the heart of 
what could be a second blow 
to one of the key pillars of 
coverage under the ACA.

The first blow occurred 
in 2012 in National 
Federation of Independent 
Business v. Sebelius, in which the expan-
sion of Medicaid by a state was deter-
mined to be an option. The U.S. Supreme 
Court’s decision ultimately limited the 
reach of Medicaid coverage when a 
multiplicity of states refused to expand 
their Medicaid programs. The second 
blow may come if the Supreme Court 
determines, in King v. Burwell, that 
individuals who purchase health insur-
ance on an exchange established by the 
federal government are not eligible for tax 
credits and subsidies to offset the cost of 
their premiums. The Supreme Court will 
determine the fate of this key coverage 
provision sometime this summer, after 
hearing oral arguments March 4, 2015.

The ACA’s promise of coverage was to 
be achieved through a variety of mecha-
nisms, including the expansion of the 
Medicaid program, consumer reforms 
for insurance and the ability to obtain 
subsidies to purchase insurance in a 
new marketplace, called health benefits 
exchanges, which, conceptually, would 
be developed by states. In the event a 
state chose not develop its own exchange, 
which is the case for two-thirds of the 
states, §1321 requires the federal govern-
ment to “operate such Exchange within 
the State and the Secretary shall take 
such actions as are necessary to imple-
ment such other requirements.”

In implementing the subsidies provi-

sions of the ACA, the Internal Revenue 
Service issued regulations that provide 
that individuals buying health insur-
ance on all exchanges, including ones 
established by the federal government 

under §1321, are eligible 
for subsidies. The federal 
government contends this 
interpretation is in line with 
the intent of the statute-to 
ensure that subsidies are 
provided for purchasing 
insurance on an exchange- 
regardless of whether the 
exchange was technically 

one “established by the state” or a federal 
exchange. The IRS’s interpretation has 
been challenged in multiple jurisdictions 
with varying results.

The plaintiffs in the King case contest 
that this interpretation by the IRS contra-
dicts the plain text of the ACA. In King, 
the plaintiffs, several individual taxpayers 
in Virginia, brought suit in the Fourth 
Circuit to object to subsidies being pro-
vided to individuals in states with federally 
run exchanges on grounds that the sub-
sidies can’t be provided legally in states 
that don’t run their own exchanges and, 
therefore, the ability to penalize someone 
for failing to purchase insurance under 
the individual mandate would be enforced 
unlawfully against them. The Fourth 
Circuit upheld the IRS’ interpretation, 
asserting that “the federal government 
acts on behalf of the state when it estab-
lishes its own Exchange” and therefore, 
federally facilitated exchanges would be 
considered “established by the State.”

The Court of Appeals in the District 
of Columbia Circuit disagreed, when 
issuing its opinion in the Halbig case 
(interestingly issued on the same day 
as the Fourth Circuit’s King decision). 
The Halbig court concluded that “the 
ACA unambiguously restricts the section 
36B subsidy to insurance purchased on 
Exchanges ‘established by the State’…” 
However, the judgment in Halbig was 

vacated and an en banc review was grant-
ed, which has now been stayed pending 
the Supreme Court decision in King. An 
Oklahoma district court concurred with 
Halbig and held that the ACA clearly and 
unambiguously authorizes subsidies only 
in establishing states.

Further evidence of legislative intent 
being cited in the challenge to the ACA 
subsidies includes the fact that Congress 
was willing to withhold federal match-
ing funds from states that failed to take 
desired actions, such as those that failed 
to expand Medicaid. Additionally, chal-
lengers point to statements by the now-
famous MIT economist Jonathan Gruber, 
to support the intent behind the language- 
“… if you’re a state and you don’t set up an 
exchange, that means your citizens don’t 
get their tax credits—but your citizens 

still pay the taxes that support this bill.”
If the Supreme Court finds subsidies 

are limited to state-run exchanges, it 
seems the ACA’s “three-legged stool,” 
comprised of: 1. tax credits; 2. cost-sharing 
reductions; and 3. the individual responsi-
bility requirement, would be in danger of 
toppling. If plaintiffs prevail, consumers 
who live in the 36 states relying on the 
federal exchange may not be able to afford 
coverage without the help of subsidies. 

Those who remain in the market are 
likely to be sicker than those who drop 
coverage, which economists and others 
fear will be a death spiral in the insurance 
markets. Insurance pools will become 
progressively sicker and more costly, 
pricing more folks out of the market. 
Indeed, a recent analysis by the Robert 
Wood Johnson Foundation estimates that 
a victory for the plaintiffs would result in 
9.3 million people losing tax credits and 
8.2 million people becoming uninsured.

King v. Burwell is a seminal case that 
should be closely watched as its outcome 
may determine whether the new market 
of exchanges will continue to mature or 
unravel in the wake of this decision. 

The ‘State’ of the Affordable Care Act

Encompass Office Solutions, Inc. v. Louisiana Health Service & Indemnity 
Company d/b/a Blue Cross Blue Shield of Louisiana, et. al., 

U.S.D.C. N.D. TX, Civil Action No. 3:11-cv-01471-P.  
Plaintiff ’s Demand: approx. $26,000,000.00.
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