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Bankruptcy professionals are generally paid 
for the actual, necessary services that they 
perform for debtor’s estates. These ser-

vices include the preparation of the professional’s 
fee applications, which are submitted to the bank-
ruptcy court for approval. However, professionals 
occasionally face objections from trustees, debtors, 
creditors or the U.S. Trustee. A professional will 
naturally incur costs in defense of that fee applica-
tion. These “fees on fees” had been the subject of 
some controversy until the U.S. Supreme Court’s 
recent decision in Baker Botts LLP v. ASARCO 
LLC,1 wherein the Court held that fees on fees are 
not reimbursable from debtor’s estates. 
 In analyzing this issue, the Court relied on the 
distinction between the American Rule and English 
Rule of reimbursement of fees. The American 
Rule, which dates back to the 1700s,2 requires each 
litigant to pay its “own attorney’s fees, win or lose, 
unless a statute or contract provides otherwise.”3 In 
more than 300 years, the rule has not been changed 
or modified by statute.4 On the other hand, the 
English Rule provides that the party who loses in 
court pays the other party’s attorney’s fees.5 The 
rationale is that a litigant, either as a plaintiff or 
defendant, is entitled to legal representation and, 
if successful, should not be left out of pocket by 
reason of his/her own legal fees. This article dis-
cusses the Supreme Court’s reasoning for rejecting 
the reimbursement of fees on fees, as well as the 
manner in which subsequent courts have interpret-
ed the Court’s decision.

Baker Botts LLP v. ASARCO LLC
 The debtor, ASARCO LLC, a copper min-
ing, smelting and refining company, found itself 
in financial trouble in 2005 due to falling copper 
prices, debt, cash-flow deficiencies, environmen-
tal liabilities and a striking workforce. ASARCO 

filed for chapter 11 protection and hired law firms 
Baker Botts LLP and Jordan, Hyden, Womble, 
Culbreth & Holzer PC under § 327 (a) of the 
Bankruptcy Code.6 The law firms provided a 
multitude of services for ASARCO, including 
prosecution of fraudulent transfer claims against 
ASARCO’s parent company. The law firms suc-
cessfully obtained a $7 billion to $10 billion judg-
ment against the parent company, whose recovery 
directly contributed to a successful reorganization 
in which all of the debtor’s creditors were paid in 
full and ASARCO emerged from bankruptcy with 
$1.4 billion in cash.
 Toward the end of the case, the law firms 
requested compensation under § 330 (a) (1)7 by fil-
ing fee applications. ASARCO was controlled by 
the same parent company that the law firms sued, 
so unsurprisingly (and perhaps spitefully), the par-
ent company challenged the law firms’ compensa-
tion. After discovery and a trial, the bankruptcy 
court approved the law firms’ fees amounting to 
$120 million for their work in the bankruptcy 
case, as well as a $4.1 million enhancement fee 
for exceptional performance. The bankruptcy court 
also awarded the firms approximately $5 million 
for defending their fee applications (i.e., their fees 
on fees). This was the issue that the Supreme Court 
addressed in its decision.
 On appeal, the district court agreed with the 
bankruptcy court, but the U.S. Court of Appeals for 
the Fifth Circuit did not. The Fifth Circuit reasoned 
that the American Rule applies absent explicit statu-
tory authority to the contrary and explained that the 
Bankruptcy Code contains no provision allowing 
for the recovery of fees for defending fee applica-
tions.8 Since the primary beneficiary of a fee appli-
cation is the professional, the cost of litigating such 
an application does not constitute an actual, neces-
sary expense to the estate.9

The Supreme Court’s Decision
 The Supreme Court’s ruling seemingly puts an 
end to the issue of whether fees on fees are reim-
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1 135 S. Ct. 2158 (2015). Justice Clarence Thomas delivered the opinion of the Court, in 
which Chief Justice John Roberts and Justices Antonin Scalia, Anthony Kennedy and 
Samuel Alito joined. Justice Sonia Sotomayor filed an opinion concurring in part and con-
curring in judgment. Justice Stephen Breyer filed a dissenting opinion in which Justices 
Ruth Bader Ginsburg and Elena Kagan joined.

2 “We do not think that this [$1,600] charge [for counsel’s fees should] be allowed” 
because the “general practice of the United States is in opposition to it” and “it is 
entitled to the respect of the court, till it is changed, or modified, by statute.” Arcambel v. 
Wiseman, 3 U.S. 306 (1796).

3 Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242, 252-53 (2010).
4 The main exception to the American Rule is if a statute specifically allows for the allow-

ance of attorneys’ fees. See Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 
240, 260-63 (1975).

5 Hensley v. Eckerhart, 461 U.S. 424, 444, n.2 (1983) (Brennan, J., concurring in part and 
dissenting in part).
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6 Baker Botts, 135 S. Ct. at 2163. Section 327 (a) of the Bankruptcy Code governs the 
employment of bankruptcy professionals to represent or perform services for the estate. 
11 U.S.C. § 327 (a). 

7 Section 330 governs the compensation of professionals in a bankruptcy case and states 
that courts are authorized to award “reasonable compensation for actual, necessary 
services rendered by the ... professional.” 11 U.S.C. § 330 (a). 

8 Baker Botts LLP, 135 S. Ct. at 2163 (quoting In re ASARCO LLC, 751 F.3d 291, 301 (5th 
Cir. 2014) (quotations omitted)).

9 Id. at 2164 (quoting In re ASARCO LLC, 751 F.3d at 301 (quotations omitted)).



bursable in bankruptcy cases. The Court explained that 
Congress did not carve out an exception to the American 
Rule to allow for the reimbursement of fees on fees 
incurred by professionals hired to represent the estate in 
a bankruptcy a case.10 Section 327 allows a trustee or a 
debtor to hire a disinterested professional to provide ser-
vices to the estate. 
 Once hired, the professional may be paid under § 330 
for “reasonable compensation for actual, necessary ser-
vices.”11 The Court explained that the “actual, necessary” 
qualification to the term “services” is important because 
that word refers to the “labor performed for another.”12 The 
Court concluded that the time spent litigating fees on fees 
in a bankruptcy case cannot fairly be described as “labor 
performed for” the estate.13

 The majority rejected the dissent’s (as well as the law 
firms’ and U.S. government’s) theories for why § 330 over-
rides the American Rule. First, the majority held that § 330 
does not articulate an exception to the American Rule.14 
Adopting the dissent’s and law firms’ reasoning would result 
in professionals also being compensated for the unsuccessful 
prosecution of fees-on-fees litigation. 
 Second, the majority concluded that services rendered 
for defending a fee application are not part and parcel of the 
underlying services provided by a professional in a bankrupt-
cy case.15 The Court did not agree with the proposition that 
because time spent preparing a fee application is compen-
sable, then time spent defending it must also be compensable. 
 Third, the majority rejected the argument that fees-
on-fees litigation would dilute attorney’s fees and result 
in bankruptcy lawyers receiving less compensation 
than nonbankruptcy lawyers.16 Specifically, the Court 
explained that as a general matter, no attorneys (bank-
ruptcy or otherwise) are entitled to receive fees on fees.17 
Thus, according to the majority, no disparity is created 
under the Court’s holding.
 Although the dissent agreed that defending fees on fees 
is not a service within the meaning of the Bankruptcy Code, 
the dissenters viewed compensation for fee-defense work 
as part of the compensation for the underlying services in a 
bankruptcy case.18 Section 330 (a) (3) lists a number of fac-
tors regarding whether a professional should be compensat-
ed from the estate.19 The dissent believed that it is within a 
court’s discretion to consider these factors in reviewing fees 
on fees.20 The majority obviously rejected this reasoning.

The Aftershock 
 It remains to be seen whether, following the Supreme 
Court’s decision, more parties in interest will object to pro-

fessionals’ fees. The Court indicated that Rule 9011 of the 
Federal Rules of Bankruptcy Procedure, the bankruptcy 
analogue to Federal Rule 11, would authorize sanctions for 
“bad-faith litigation conduct.”21 Thus, a professional may, 
in theory, recover fees on fees in situations where a party 
frivolously objected to the underlying fees. However, given 
how Rule 9011 motions are granted only in the rarest of cir-
cumstances, there is almost always a technical “problem” 
that can be identified in a fee application. 
 It would be hard to show that an objection was base-
less even where there may exist some disingenuous 
intent. A recent case in the U.S. Bankruptcy Court for 
the Southern District of Texas demonstrated how the 
“frivolous” argument would be unsuccessful.22 In In re 
Divine Ripe LLC, the professional argued that the debt-
or’s objection to its fees was frivolous under 28 U.S.C. 
§ 1927,23 as well as Rule 9011, resulting in needless attor-
ney’s fees and expenses. The court rejected this argument 
because the debtor was merely asserting its rights under 
the Bankruptcy Code, which did not amount to unreason-
able and vexatious behavior.24 However, a party object-
ing to fees is always asserting its rights under the Code, 
so absent something more, the “frivolous” argument may 
more often than not be unsuccessful. 
 A potential workaround to the Supreme Court’s decision 
in Baker Botts LLP v. ASARCO LLC might be to specifical-
ly seek fees on fees in engagement letters. As an alternative 
to seeking compensation under § 330, a professional may 
enter into an agreement with the estate under § 328, which 
allows the bankruptcy court to approve employment of pro-
fessionals on a number of terms, including on retainer, on 
an hourly basis or on a contingent-fee basis, so long as the 
terms are reasonable.25 
 However, as shown in In re River Road Hotel Partners 
LLC, a wrinkle on the workaround exists. In this case, the 
law firm included reimbursement of fees on fees in its 
engagement letter with the debtor.26 Unfortunately for the 
law firm, the engagement letter and retention order provided 
for reimbursement of expenses, including the attorney’s fees 
and costs under the reasonable compensation provision of 
§ 330 (a) (1).27 Thus, the law firm was precluded from reim-
bursement under the Supreme Court’s holding. 
 Perhaps the workaround then is to enter into an agree-
ment with the debtor, requiring the debtor to reimburse the 
professional for reasonable fees on fees if there is a dispute in 
the future. Section 328 serves as a mechanism for the estate 
to enter into an arrangement with a contractual profession-
al; the Supreme Court noted that the American Rule also 
allows for the reimbursement of attorneys’ fees by “statute or 
contract.”28 Nonetheless, this approach (if adopted in future 

10 Id. at 2164-66.
11 Id. at 2165 (quoting 11 U.S.C. § 330 (a) (emphasis in opinion).
12 Id. at 2165 (quoting Webster’s New International Dictionary 2288 (def. 4) (2d ed. 1934)); see also Black’s 

Law Dictionary 1607 (3d ed. 1933) (“duty or labor to be rendered by one person to another”) and Oxford 
English Dictionary 517 (def. 19) (1933) (“action of serving, helping or benefiting; conduct tending to the 
welfare or advantage of another”). The Court used versions of dictionaries from the 1930s because that 
is when the phrase “reasonable compensation for the services rendered” was added (in 1934).

13 Baker Botts, 135 S. Ct. at 2165.
14 Id. at 2166.
15 Id. at 2166-67.
16 Id. at 2168.
17 Id.
18 Id. at 2169 (Breyer, J., dissenting).
19 11 U.S.C. § 330(a)(3).
20 Baker Botts, 135 S. Ct. at 2169 (Breyer, J., dissenting).

21 Id. at 2168 n.4.
22 In re Divine Ripe LLC, 538 B.R. 300, 313-14 (Bankr. S.D. Tex. 2015).
23 The court explained: 

 Any attorney or other person admitted to conduct cases in any court of the United States or any 
Territory thereof who so multiplies the proceedings in any case unreasonably and vexatiously 
may be required by the court to satisfy personally the excess costs, expenses, and attorneys’ 
fees reasonably incurred because of such conduct.

 Id. at 313 n.20.
24 Id. at 313.
25 11 U.S.C. § 328(a).
26 In re River Rd. Hotel Partners LLC, 536 B.R. 228, 241 (Bankr. N.D. Ill. 2015).
27 Id.
28 Baker Botts, 135 S. Ct. at 2171 (Breyer, J., dissenting).
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engagement letters) would likely still attract objections under 
the Supreme Court’s ruling.
 It remains to be seen whether the concerns expressed by 
the Supreme Court’s dissenting justices will come to fruition, 
namely, that the majority’s opinion will create a disincentive 
for “high-quality attorneys and other professionals” to repre-
sent debtors’ estates.29 Regardless of this concern, profession-

als should be aware of the Court’s ruling on fees on fees and 
understand the risks associated with litigating this issue.30  abi
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29 Id. at 2170 (Breyer, J., dissenting).

30 A number of courts have held that the Supreme Court decision does not apply to § 362 (k) (1), which states:
 [A] n individual injured by any willful violation of a stay provided by this section shall recover 

actual damages, including costs and attorneys’ fees, and, in appropriate circumstances, may 
recover punitive damages.

 11 U.S.C. § 362 (k) (1). See In re Warren, 532 B.R. 655, 666 n.12 (Bankr. D.S.C. 2015) (explaining that 
award of attorney’s fees and costs in this case was explicitly authorized by § 362 (k) (l), and therefore not 
limited by the Supreme Court’s ruling in Baker Botts); see also In re Schwartz-Tallard, 803 F.3d 1095, 
1102-03 (9th Cir. 2015) (Ikuta, J. dissenting).

Copyright 2016 
American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.


