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Federal Judge's Decision in United States v. Crinel 
Allows Referral Fees, but Providers Should be 
Aware of its Limitations 

Lisa Crinel, a former New Orleans home health 
care company owner, awaits sentencing for federal 
health care fraud and anti-kickback statute (AKS) 

convictions. Crinel's AKS conviction was the result of 
payments she made to marketing employees in exchange 
for their referrals of Medicare patients. Notably, prior to 
trial in Crinel's case, the presiding U.S. district judge 
ruled that referral fee payments to marketing employ
ees do not violate the AKS in all situations, particularly 
when the patient is referred for medically necessary 
items or services. The court's recent opinion in Crinel 
breaks from decisions in other jurisdictions, which pro
hibit such payments outright, and thereby leaves provid
ers without a uniform rule on the propriety of referral 
fees. 1 Below, we discuss the varied legal landscape and 
seek to offer balanced guidance on structuring compen
sation for marketing employees. 

AKS's BoNA F1DE EMPLOYEE EXCEPTION 

AND SAFE HARBOR 

Since 1972, the AKS's substantive provisions have criminal
ized the solicitation, offer, payment, and receipt of remu
neration (i.e., anything of value) in return for the referral 
of an individual for the provision of items or services cov
ered by a federal health care program, such as Medicare 
or Medicaid. The purpose of the statute was to minimize 
overutilization and - in turn - higher program costs, 
limit anticompetitive behavior, and preserve patients' 
freedom of choice concerning their care. For these rea
sons, the courts have held broadly that the AKS is violated 
if one purpose of a payment is to induce a referral.2 

However, even if a person's conduct runs afoul of the 
AKS, there are exceptions found in the statute, as well 
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as regulatory safe harbors adopted by the 
U.S. Department of Health and Human 
Services, Office oflnspector General (OIG), 
that exempt liability in limited instances. 
For example, in Crinel, the government 
charged Lisa Crinel with AKS violations 
for conspiring to pay marketing employ
ees a referral fee, ranging from $150-$500, 
for each patient they referred to Crinel's 
home health company. The government 
also charged Crinel with health care fraud, 
alleging that the referred patients received 
medically unnecessary services, which 
Crinel's company billed to Medicare. 

Crinel moved to dismiss the AKS charge, 
claiming that the "bona fide employee" safe 
harbor insulated her from criminal liability. 
Specifically, per the bona fide employee 
safe harbor and the similarly worded statu
tory exception, "remuneration" under the 
AKS does not include "any amount paid 
by an employer to an employee, who has a 
bona-fide employment relationship with the 
employer, for employment in the furnishing 
of any item or service for which payment 
may be made ... under Medicare, Medicaid, or 
other Federal health care programs."3•4 

"EMPLOYMENT IN THE FURNISHING 

OF ANY ITEM OR SERVICE" 

At issue in Crinel was the second element of 
the safe harbor exemption, namely whether 
the referral payments the defendant made 
to a bona fide marketing employee were 
"for employment in the furnishing of any item 
or service" covered by a federal health care 
program. The court observed that the issue 
was a "matter of first impression in the 
Fifth Circuit." 

Crinel argued that the safe harbor creates 
a blanket exception for all Medicare-related 
referral fees paid by an employer to a bona 
fide employee. Relying on case law from 
the Eleventh Circuit, United States v. Starks, 
the government argued that the payments 
were made in return for the employee's 
referral activities - not for the furnish
ing of a covered item or service.5 Thus, 
as the court explained, the government's 

position would mean that referral fee pay
ments to marketing employees never fall 
within the exception or safe harbor, even if 
they are made to bona fide employees. The 
court disagreed, distinguishing Starks, and 
found that the Eleventh Circuit's decision 
was not based on a "substantive analysis" 
of the AKS. 

Instead, the court in Crinel examined 
Congress's intent in enacting the bona fide 
employee exception. As the district judge 
noted, Congress included this exception on 
the assumption that employers would exer
cise supervision over their employees and 
make reasonable efforts to prevent fraud 
and abuse in federal health care programs, 
including referrals made without regard to 
medical necessity and motivated only by the 
referral fee and subsequent reimbursement. 
But, as the court warned, where supervision 
fails and fraud arises, Congress would not 
have intended for the exception to apply. 

Thus, the court held that the bona fide 
employee exception - and by extension, the 
safe harbor - protects referral fees paid to 
employees if the defendant can prove that 
his or her payment was for the referral of a 
patient who received medically necessary 
(i.e., covered) items or services. As to defen
dant Crinel, the district judge declined to dis
miss the AKS charge prior to trial as a result 
of the factual allegations that the referred 
patients received medically unnecessary 
services. Crinel subsequently pleaded guilty. 

No Ex1sT1NG OIG Gu10ANCE 

The OIG has not yet addressed the Crinel 
decision, nor has it provided any direct guid
ance addressing per-patient referral fees 
paid to marketing employees. However, 
we note that a number of the OIG's 25 safe 
harbors related to the AKS, including the 
personal services and management con
tracts safe harbor and the referral services 
safe harbor, expressly prohibit payments 
based on the "volume or value" of refer
rals. Neither the phrase "volume or value," 
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many health care compliance solutions for 
training. In today's tech-savvy work envi
ronment, delivering training online is the 
most logical and cost-effective solution. The 
training must be customized to your unique 
organization and must reflect relevant com
pliance concerns. 

Compliance surveys are invaluable 
tools to guide your compliance program. 
The use of surveys and implementation 
of compliance solutions identified through 
the survey results can enhance an existing 
compliance program. 

Endnotes: 
1. Office of Inspector General, U.S. Department of 

Health and Human Services. Practical Guidance 
for Health Care Governing Boards on Compliance 
Oversight. 20 Apr. 2015. oig.hhs.gov/compliance/ 
compliance-guidance/docs/Practical-Guidance-for
Health-Care-Boards-on-Compliance-Oversight.pdf. 

2. Office of Inspector General, U.S. Department of 
Health and Human Services. Publication of the OIG 
Compliance Program Guidance for Hospitals. 63 
Fed. Reg. 35, 8987, 8997 (Feb. 23, 1998). 

3. Public Opinion Quarterly, Vol. 68 No. 1 Pp. 109-
130, American Association for Public Opinion 
Research 2004; Methods for Testing and Evaluating 
Survey Questions. isites.harvard.edu/fs/docs/ 
icb.topicl 352376.files/Presser%20et%20al%20 
Cognitive%20Testing.pdf. 
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nor any other restrictions on how payment 
may be structured, is mentioned in the 
bona fide employee safe harbor. Further, 
the safe harbor itself begins with the phrase 
"any amount paid by an employer ... " These 
observations tend to support the notion 
that the bona fide employee safe harbor 
should protect the per-patient referral fees 
at issue in Crinel and Starks. 

WHAT DOES THIS MEAN FOR PROVIDERS? 

Per-patient referral fee arrangements 
are not per se illegal, but neither are they 
entirely risk-free. First, Crinel is a district 
court opinion. While the court's opinion 

was well-reasoned, district court op1rnons 
are treated by other courts as persuasive, not 
binding, authority. And even where the hold
ing in Crinel may apply, a person still has the 
burden to prove, not only that the payment 
was made to a bona fide employee but that 
the referred item or service was medically 
necessary under the relevant federal health 
care program's regulations and policies. The 
latter is no easy burden, particularly for post
acute providers who are frequently at odds 
with Medicare's administrative contractors 
over medical necessity issues. 

In any event, without any OIG guid
ance, or further decisions by other federal 
courts, we suggest that, when structuring 
compensation arrangements for market
ing employees, providers focus particular 
attention on mitigating the risks of fraud 
and abuse. As an initial matter, providers 
should consider compensating marketing 
employees based on a salary or an hourly 
wage, rather than a per-patient referral fee . 
Salaries and hourly wages may provide 
indicia of a bona fide employment relation
ship and, unlike per-patient referral fees, 
may reduce the incentive for referrals to be 
made without regard to medical necessity. 

Similarly, in determining the market
ing employee's specific compensation, 
including bonuses, we suggest that provid
ers evaluate a variety of factors, includ
ing employee compliance with internal 
fraud and abuse policies (which every pro
vider, large or small, should maintain and 
enforce), feedback from referring health 
care professionals who interact with the 
marketing employee, and other qualita
tive performance measures. These are just 
a few examples of useful metrics. Indeed, 
providers should seek further guidance -
based on their specific operations - to 
ensure protection under the exception and 
safe harbor, while also maintaining effec
tive marketing efforts. 

Endnotes: 

* The views and opinions expressed in this article are 
solely those of the authors and do not represent the 
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views of the Department of Justice or the United 
States Attorney's Office. 

1. United States v. Crinel, 2015 WL 3755896, No. 15-61, 
(E.D. La.June 16, 2015). 

2. See, e.g., United States v. Greber, 760 F.2d 68 (3d Cir. 
1985). 

3. 42 C.F.R. § 1001.952(i) and 42 U.S.C. § 1320a-7b(b)(3)(B). 
4. Historically, in determining whether a person is a 

bona fide employee, the courts have used the defini
tion of employee set forth in 26 U.S.C. § 3121 (d)(2). 
See, e.g., United States v.Job, 387 Fed. App'x. 445 
(5th Cir.2010). 

5. United States v. Starks, 157 F.3d 833 (11th Cir. 1998). 
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