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The U.S. Court of Appeals for the Second Circuit’s 
decision in United States v. Newman1 has had significant 
implications for both criminal and civil insider trading 

prosecutions.  At bottom, this decision makes it more difficult 
for the government to be successful in actions against alleged 
remote tippees (like the Newman defendants who were three or 
four persons removed from the tipper) with insider trading by 
requiring that they have knowledge of a quid pro quo relationship 
between the tipper and the initial tippee.2  

While many criminal defendants have been able to avail 
themselves of Newman to dismiss insider trading charges, 
vacate convictions, or reduce penalties, other defendants in civil 
cases brought by the U.S. Securities and Exchange Commission 
(“SEC”) have not been as successful and despite the limitations 
Newman places on insider trading prosecutions, the government 
still seems to be pursuing insider trading cases as a high priority.  

In light of these developments, hedge funds, investment banks, 
and other money managers should revisit their insider trading 
compliance programs to ensure they are consistent with Newman 
and the cases interpreting it.         

United States v. Newman

As a result of a far-reaching criminal insider trading 
investigation, the U.S. Attorney for the Southern District of New 
York brought insider trading charges against two hedge fund 
portfolio managers, Todd Newman (formerly at now-defunct 
Diamondback Capital Management, LLC) and Anthony Chiasson 
(formerly at now-defunct Level Global Investors, LP).3 At trial, 
the government provided evidence that Newman and Chiasson 
each traded shares of Dell and NVIDIA for their funds based 

1 773 F.3d 438 (2d Cir. 2014). 
2 Id. at 452-53.
3 Id. at 442.

upon information regarding earnings announcements that were 
not yet public.4  The government showed that the corporate 
insiders tipped a group of research analysts, who passed along the 
information within the group until it was ultimately provided to 
Newman and Chiasson.  In turn, the defendants each traded on 
the information resulting in profits of $4 million and $68 million, 
respectively, for their funds.5 

At the close of the six-week trial, Newman and Chiasson 
moved for a judgment of acquittal arguing, inter alia, that the 
government failed to put forth sufficient evidence to establish that 
the corporate 

insiders exchanged confidential information for a personal 
benefit as required by the U.S. Supreme Court’s decision in Dirks 
v. SEC, 463 U.S. 646 (1983).6  Because the government failed to 
prove receipt of a benefit and tippee liability is derivative of the 
tipper’s liability, Newman and Chiasson argued that they could 
not be convicted.  They further argued that they could not be 
found guilty of insider trading, because they had no knowledge of 
the personal benefit to the corporate insiders, and therefore “were 
not aware of, or participants in, the tippers’ fraudulent breaches 
of fiduciary duties to Dell or NVIDIA.”7 

On December 17, 2012, the jury returned a verdict finding 
Newman and Chiasson guilty on all ten counts of securities fraud 
and conspiracy to commit securities fraud in violation of Section 
10(b) of the Securities Exchange Act of 1934 and Rule 10b-5 
promulgated thereunder.  Following their sentencing, Newman 
and Chiasson appealed challenging, among other things, the 
instructions to the jury as failing to require that Newman and 
Chiasson had knowledge that the corporate insiders received 
a personal benefit in exchange for providing confidential 
information, and the sufficiency of the evidence relating to their 
knowledge of the corporate insiders’ personal benefit.8  

The Second Circuit’s Decision.  On appeal, the government 
argued that it need not show that either defendant knew that 
the corporate insiders received a personal benefit to be found 
criminally liable.9  Instead, the government argued that, according 
to Dirks and certain cases decided by the Second Circuit after 
Dirks, criminal liability for insider trading only requires that the 
“tippee know that the tipper disclosed information in breach of a 
duty of confidentiality.”10  

4 Id. at 443.
5 Id.
6 Id. at 444.
7 Id.
8 Id. at 445.
9 Id. at 447.
10 Id.
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The Second Circuit, however, rejected the government’s argument 
as being inconsistent with Dirks and cases following it on three 
points that are “quite clear”:

• “[T]he tippee’s liability derives only from the tipper’s breach 
of a fiduciary duty, not from trading on material, non-public 
information;”

• “[T]he corporate insider has committed no breach of 
fiduciary duty unless he receives a personal benefit in 
exchange for the disclosure;” and

• “[E]ven in the presence of a tipper’s breach, a tippee is liable 
only if he knows or should have known of the breach.”11 

The Second Circuit also rejected the government’s evidence, 
even when viewed in the light most favorable to it, because the 
evidence “was simply too thin to warrant the inference that the 
corporate insiders received any personal benefit in exchange 
for their tips.”12  This holding is significant because it limits an 
element of insider trading that many courts at the government’s 
urging for over a 

generation have viewed broadly to include personal relationships, 
pecuniary gains, and even “any reputational benefit that will 
translate into future earnings.”  The Second Circuit emphasized 
this limitation noting that holding otherwise would mean that 
“practically anything would qualify.”13

As a result, the Second Circuit made clear that in order to prove 
a personal benefit in the context of a personal relationship, 
the government must show a quid pro quo relationship or 
provide “proof of a meaningfully close personal relationship 
that generates an exchange that is objective, consequential, and 
represents at least a potential gain of a pecuniary or similarly 
valuable nature.”14   

Post-Newman Decisions and Enforcement Activity

Ultimately, the Newman decision was a stern rebuke of the 
government’s aggressive insider trading prosecutions, which 
have been based upon unreasonably expansive interpretations 
of insider trading law that are inconsistent with Dirks and 
Chiarella v. United States, 445 U.S. 222 (1980).15  Since the Second 
Circuit decided Newman, the U.S. Attorney’s Office for the 
Southern District of New York has claimed in a letter requesting 
dismissal of insider trading charges against remote tippees in the 
proceeding captioned United States v. Conradt that Newman had 
“substantially changed the law pertaining to insider trading,” even 
though the parameters of insider trading were made plain by 
Supreme Court precedent.  Meanwhile dozens of defendants have 
sought to use Newman to dismiss insider trading charges, vacate 
their convictions, or reduce penalties.  And, for the most part, 
11 Id.
12 Id. at 451-52.
13 Id.
14 Id. 
15 The government’s criminal case against Newman and Chiasson 
suffered from similar flaws that contributed to its loss in the criminal 
insider trading prosecution of Rengan Rajaratnam, as well as the SEC’s 
losses in eleven insider trading cases or claims in 2014 in which the SEC 
stretched the law and/or facts beyond fairness and reason.  See Marc D. 
Powers, Jonathan A. Forman, and Margaret E. Hirce, A Call for Better SEC 
Accountability Before Bringing Insider Trading Cases, BloomBerg BNA, 
SecuritieS regulAtioN  & lAw report, 46 SRLR 2214 (Nov. 17, 2014).

courts around the country have followed Newman and applied it 
to various insider trading cases—regardless of whether the case 
was premised on the classical or misappropriation theory16 or 
whether it was brought in federal17 or administrative court.18  

Despite the clear instructions from the Second Circuit, the SEC 
has maintained that Newman will not alter its approach to similar 
cases because the SEC still faces a lower burden of proof than 
criminal prosecutors and may bring insider trading cases in its 
own administrative courts,19 which it has already begun to do 
with increasing frequency and to the consternation of many.  
Meanwhile, a few courts have loosely interpreted Newman to 
issue what appear to be goal-oriented decisions, which have 
created some uncertainty about what the government must prove 
in an insider trading prosecution.  

For example, on March 3, 2015, Southern District of New York 
Judge Valerie Caproni in United States v. Riley declined to 
reverse the insider trading conviction of David Riley finding 
that he provided tips about his company in exchange for “three 
concrete personal benefits that were ‘objective, consequential, and 
represent[ed] at least a potential gain of pecuniary or similarly 
valuable nature.’”20  Although Judge Caproni noted that the court’s

instructions would have been different following Newman, the 
court ruled that the relationship was “clearly a quid pro quo 
relationship” because Riley received (i) help with his side business 
in the form of industry connections, (ii) investment advice in the 
form of stock tips, and (iii) assistance with securing his next job.21  

Then, on April 6, 2015, Southern District Judge Jed S. Rakoff in 
SEC v. Payton denied Daryl M. Payton and Benjamin Durant, 
III’s motion to dismiss where the defendants’ guilty pleas 
previously were vacated in light of Newman.22  Although Judge 
Rakoff claimed to apply Newman, the court quoted Riley for 
support that:  “If a tip maintains or furthers a friendship, and 
is not simply incidental to the friendship, that is circumstantial 

16 Order, United States v. Conradt, No. 12-CR-887 (ALC), at *2 
(S.D.N.Y. Jan. 22, 2015) (applying Newman to vacate defendants’ guilty 
pleas and finding that:  “Specifically, this Court finds that, as indicated 
in Newman, the controlling rule of law in the Second Circuit is that ‘the 
elements of tipping liability are the same, regardless of whether the tipper’s 
duty arises under the ‘classical’ or the ‘misappropriation’ theory.’”) (internal 
citations omitted).   
17 Opinion & Order, SEC v. Payton, No. 14-CV-04644-JSR, 
at *9-10 (S.D.N.Y. Apr. 6, 2015) (“[T]he Second Circuit, in Newman, 
stated unequivocally that ‘[t]he elements of tipping liability are the same, 
regardless of whether the tipper’s duty arises under the ‘classical’ or the 
‘misappropriation’ theory.’ ….  these statements seem so clearly intended to 
give guidance to the lower courts of this Circuit that this Court takes them as 
binding.”).  
18 In the Matter of Gregory T. Bolan and Joseph C. Ruggieri, Order, 
SEC Admin. Proc. Rel. No. 2309 (Feb. 12, 2015) (“‘While our case law 
at times emphasizes language from Dirks indicating that the tipper’s gain 
need not be immediately pecuniary, it does not erode the fundamental 
insight that, in order to form the basis for a fraudulent breach, the personal 
benefit received in exchange for confidential information must be of some 
consequence.’”) (quoting Newman, 773 F.3d at 452, with emphasis in 
original).  
19 See Stephanie Russell-Kraft, SEC’s Ceresney Isn’t Sweating 2nd 
Circ.’s Newman Ruling, lAw360 (Feb. 10, 2015).  
20 Opinion & Order, United States v. Riley, No. 13-CR-339-1, at *10 
(VEC) (S.D.N.Y. Mar. 3, 2015) (quoting Newman, 773 F.3d at 452 with edits 
in original).   
21 Riley at *10-15.
22 Payton at *16.
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evidence that the friendship is a quid pro quo relationship.”23  
Given what appears to be a goal-oriented decision, the court 
found that the SEC adequately pleaded a personal benefit where 
it alleged that the tipper and tippee “shared a close mutually 
dependent financial relationship” as evidenced by a “history 
of personal favors” in which the tippee “pa[id] their shared 
expenses,” negotiated reductions in their utilities and rent 
payments,” and helped the tipper defend against an unrelated 
criminal matter.24  The court also explained that, in contrast with 
the defendants in Newman who “knew next to nothing” about 
the tippers, the SEC alleged that “the defendants knew the basic 
circumstances surrounding the tip.”25  The court noted that it 
may draw an adverse inference against the defendants due to 
their knowledge, “their market sophistication,” and the apparent 
facts that they “recklessly avoided discovering additional details” 
and they “took multiple steps to conceal their own trading.”26  
However, such an inference does seem to stretch the facts, which 
objectively are not consistent with Newman’s personal benefit 
requirement.

Similarly, Administrative Law Judge Jason S. Patil in the 
administrative proceeding In the Matter of Gregory T. Bolan, 
Jr. and Joseph C. Ruggieri applied Newman but deferred ruling 
on motions for summary disposition, noting:  “Although mere 
friendship, particularly of a casual or social nature, will not 
be enough for the Division to prevail with respect to Trader 
A, it is in my mind an open question whether and what sort 
of friendship may satisfy the personal benefit element in this 
matter.”27

Because the evidence of a personal benefit in Riley and Payton 
is similar to the evidence in Newman, which the Second Circuit 
found to be insufficient, these decisions appear to be inconsistent 
with Newman.  Bolan also appears to conflict with Newman 
because the Second Circuit in Newman required more than a 
showing of friendship to establish a personal benefit.  By allowing 
a prosecution to proceed on such bare-bone allegations of a 
personal benefit supported by a close friendship, Bolan skirts 
Newman’s mandate.        

Compliance Takeaways

Notwithstanding the uncertainty presented by these cases and 
the possibility that the government may still seek Supreme 
Court review of the Second Circuit’s decision, Newman provides 
guidelines on which compliance personnel can rely in updating 
their insider trading policies and procedures.  In particular, this 
can be done in at least five significant ways:

• First, to be guilty of insider trading, you must know the 
information received is non-public.  In this sense, it seems 
appropriate, and not a violation of the federal securities laws, 
to engage in a stock trade in a company where information 
about the company is learned from a friend or colleague who 
is unaffiliated with the company and there is no reason to 
believe that the information came from someone at the  
 

23 Payton at *13.
24 Payton at *4.
25 Payton at *14-15.
26 Payton at *15.
27 In the Matter of Gregory T. Bolan, Jr. and Joseph C. Ruggieri, 
Order on Motions for Summary Disposition, SEC Admin. Proc. Rel. No. 
2350, at *2 (Feb. 25, 2015).  

company who is in a breach of a duty of confidentiality (or 
other fiduciary duty).

• Second, to be guilty of insider trading, the information must 
be material and not the kind of information that merely 
fills in the gaps.28  In this sense, it also seems appropriate, 
and not a violation of the federal securities laws, to use 
public information (e.g., observing parking lots of retail 
stores) to flesh out or confirm investment hypotheses and/
or assumptions—indeed, that is precisely what analysts are 
supposed to do.

• Third, it is worth highlighting that Newman’s boundaries are 
far from bright lines, particularly in light of the decisions in 
Riley, Payton, and Bolan.  Given this, there is no guarantee 
that the government will refrain from investigating, charging, 
and possibly obtaining an insider trading conviction from a 
jury on conduct they believe to be unlawful even when it is 
completely legal. 

• Fourth, Newman in no way opens up the floodgates to 
indiscriminate trading on possible inside information.  
To the contrary, it clarifies what conduct is prohibited.  
Moreover, significant incentives for individuals toeing the 
line still exist outside and apart from any governmental 
prosecutions.  For example, individuals (whether they 
be corporate insiders or other tippees) may be fired for 
breaching an employment agreement or fiduciary duty, sued 
by an employer or third party for breaching a confidentiality 
agreement, or face other stiff consequences for cavalier 
activity. 

• Fifth, firms should monitor their analysts and traders for 
conduct suggesting questionable and/or unlawful activity 
and test their investment hypotheses to verify, among other 
things, whether a proposed trade is based on information 
learned in violation of a fiduciary duty.  For example, is the 
information the type that only corporate insiders would 
generally be aware of at the time?  Have there been any 
lifestyle changes by the analyst or trader?  Is the analyst 
or trader using private cell phones and/or texts at unusual 
times?  Does the analyst or trader have undocumented 
contact with particular corporate insiders?  The list goes on.  

So while hedge funds, investment banks, and other money 
managers can sleep better at night knowing that they are less 
likely to be caught in the government’s prosecutorial dragnet 
(based on, for example, a casual conversation one of their analysts 
may have with a former classmate or other acquaintance), they 
should still take appropriate measures to protect themselves.  
This may even mean abstaining on an otherwise innocent trade 
when the surrounding facts and circumstances are questionable 
and might pique the government’s curiosity.  After all, despite 
Dirks, Chiarella and Newman, insider trading undoubtedly will 
continue to be a priority for the government, which has shown an 
increasing interest in money managers in recent years. 

28 The “mosaic theory”—wherein analysts piece “seemingly 
inconsequential data together with public information into a mosaic which 
reveals material non-public information”—has long been viewed as a 
defense to an insider trading charge.  Elkind v. Liggett & Myers, Inc., 635 
F.2d 156, 165 (2d Cir. 1980); see also State Teachers Retirement Board v. 
Fluor Corp., 654 F.2d 843 (2d Cir. 1981).


