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§ 13.01 Introduction*

The recent growth of oil and natural gas production in the United 
States has been nothing short of astonishing. Technical advancements 
that allow producers to identify promising sources of oil and gas and to 

* Cite as Mark S. Barron, “Constitutional Protections for Mineral Interest Holders: Oil 
and Gas Regulation and the Takings Clause,” 61 Rocky Mt. Min. L. Inst. 13-1 (2015).

This paper was originally published by the Rocky Mountain Mineral Law Foundation in the 
Proceedings of the 61st Annual Rocky Mountain Mineral Law Institute (2015) 
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extract hydrocarbons from previously inaccessible geologic formations, 
combined with the entrepreneurial ingenuity of American industry, have 
resulted in American energy companies reaching production levels once 
thought impossible. This “new paradigm of abundant low-cost”1 oil and gas 
resources has transformed conventional understandings of the energy land-
scape, allowing some to predict “millions of new jobs and the ‘reindustrial-
ization of America’ ”2 as well as imminent American energy independence.3

But the effects of burgeoning oil and gas development have not been 
universally lauded. As development rapidly expands into parts of the 
country not traditionally associated with oil and gas production, states, 
cities, and towns have struggled with whether to permit oil and gas devel-
opment within their communities and, if development is to be permitted, 
what conditions should be applied to producers’ operations. The aspect of 
development that has raised the greatest concern in recent years has been 
the controversial well stimulation technique of hydraulic fracturing: the 
procedure by which oil and gas producers inject water, sand, and certain 
chemicals into tight-rock formations (typically shale) to create fissures in 
the rock and allow oil and gas to escape for collection in a well. While pro-
ponents point out that the technique has been successfully used to stimu-
late wells for decades, and that millions of wells in the United States have 
been developed using hydraulic fracturing, opponents assert that the tech-
nique poses a danger to water and air quality and has not been adequately 
studied to ensure the health and safety of the public and the environment.

Irrespective of which side of the policy debate one may fall on, what is 
not disputed is that the use of hydraulic fracturing, alone and in conjunc-
tion with other modern drilling techniques, allows producers to extract 
greater amounts of oil and gas from more lands than ever before. And 
with ever-increasing frequency, the development is no longer confined to 
rural and remote lands, but also occurs in or near semi-urban and urban 
communities. The result is heightened scrutiny and increasing attention to 
the relationship between oil and gas production and public health. Com-
munities across the country are exploring options to mitigate the potential 
environmental risks oil and gas production can pose when development is 
conducted irresponsibly, balancing risk management against opportunities 

1 Julian Critchlow & Sharad Apte, “How Shale Tilts the Scale,” Bain Brief 8 (Apr. 16, 
2012).

2 John Bussey, “The Shale Revolution: What Could Go Wrong?” Wall St. J. (Sept. 6, 
2012).

3 Fact Sheet, BP, “BP Energy Outlook 2035: Country and Regional Insights—U.S.,” at 
1 (2015) (predicting that by 2021 the United States will be “energy self-sufficient . . . and 
maintain[] its position as the world’s largest liquids and natural gas producer”).
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for greater economic prosperity and citizens’ quality of life. These balanc-
ing efforts are reflected in a contemporary emphasis on regulating numer-
ous aspects of the resource-extraction process with a focus on regulations 
related to hydraulic fracturing.4

Attendant to this regulatory focus are inevitable tensions between fed-
eral, state, and local governments (in addition to citizen and environmental 
groups) that seek to limit the impacts of oil and gas development—either 
through regulatory restrictions on where and how hydraulic fracturing is 
performed or through outright bans on oil and gas extraction—and prop-
erty holders that seek to take advantage of the economic opportunities 
that modern well stimulation techniques afford. Resolution of this conflict 
compels delineation of the proper boundary between the government’s 
right to promote the public interest and individuals’ right to preserve the 
sanctity and value of their private property. In our constitutional system, 
that boundary rests within the Fifth Amendment and analogous provi-
sions found in the states’ constitutions.

§ 13.02 The Takings Clause
The conclusory phrase of the Fifth Amendment to the U.S. Constitu-

tion, commonly referred to as the “Takings Clause,” states: “nor shall pri-
vate property be taken for public use, without just compensation.”5 Any 

4 Whether regulations are “related to hydraulic fracturing” is often more a question of 
nomenclature than function. The Bureau of Land Management (BLM) recently issued a 
rule on hydraulic fracturing. See Oil and Gas; Hydraulic Fracturing on Federal and Indian 
Lands, 80 Fed. Reg. 16,128 (Mar. 26, 2015) (codified at 43 C.F.R. pt. 3160). Despite the rule’s 
title, the BLM’s proposal arguably does not regulate any technical aspect of the hydraulic 
fracturing process specifically; the proposal instead includes rules related to wellbore integ-
rity, water management, and chemical additives disclosure. The BLM’s rule includes very 
little regulation of how a hydraulic fracturing job should or can be designed, performed, or 
completed (though the final rule does require pre-operational disclosure of those designs 
and post-operational completion and monitoring reports). It seems that the BLM, like 
many in the media and the environmental and conservation community, uses the term 
“hydraulic fracturing” as a proxy for oil and gas development.

5 U.S. Const. amend. V. Similar protections against uncompensated takings are con-
tained in each state’s constitution. See Castle Coalition, “Current State Constitutional 
Provisions About Eminent Domain,” http://castlecoalition.org/current-state-constitutional-
provisions-about-eminent-domain (collecting constitutional provisions); see, e.g., Colo. 
Const. art. II, § 15 (“Private property shall not be taken or damaged, for public or private 
use, without just compensation.”); N.M. Const. art. II, § 20 (“Private property shall not be 
taken or damaged for public use without just compensation.”); see also Florida v. Powell, 
559 U.S. 50, 59 (2010) (explaining that “state courts are absolutely free to interpret state 
constitutional provisions to accord greater protection to individual rights than do similar 
provisions of the United States Constitution” (quoting Brief for Respondent at 19–20)). 
But because the states may not provide less protection than the U.S. Constitution, federal 
constitutional law provides the baseline for constitutional protection of property rights. See 
Myers v. State, 2013-KA-00226-SCT (¶ 72), 145 So. 3d 1143 (Miss. 2014) (“states are free 
to provide more protections than the Constitution allows, but not less”); Kopko v. Miller, 
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 discussion of the Takings Clause must begin with an understanding of 
what this language does and does not do. “As its text makes plain, the Tak-
ings Clause ‘does not prohibit the taking of private property, but instead 
places a condition on the exercise of that power.’ ”6 The Fifth Amendment 
does not secure private property, but the Takings Clause’s guarantee of just 
compensation bars the government “from forcing some people alone to 
bear public burdens which, in all fairness and justice, should be borne by 
the public as a whole.”7

Broadly speaking, the government takes private property under the 
Constitution in two ways. The first, and most common, is through a direct 
condemnation proceeding in which the government exercises its constitu-
tional power of eminent domain.8 In a direct condemnation proceeding, 
the government expresses its intent to acquire private property, and assum-
ing that acquisition is for some public use, the sole legal issue to be resolved 
is the amount of compensation the private owner will receive.9

On occasion, however, the government may take property without insti-
tuting condemnation proceedings. When the government physically occu-
pies property, denies access to property, or precludes a property owner 
from realizing any economic or other benefits from property, a taking may 
occur by “inverse condemnation.”10 Under these circumstances, the gov-
ernment has not manifested any intent to take private property and may 

892 A.2d 766, 773 (Pa. 2006) (“states may provide more protection, but not less protection, 
than the federal law”).

6 Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 536 (2005) (quoting First English Evan-
gelical Lutheran Church of Glendale v. Cnty. of L.A., 482 U.S. 304, 314 (1987)); see also Rose 
Acre Farms, Inc. v. United States, 559 F.3d 1260, 1266 (Fed. Cir. 2009) (“The Takings Clause 
does not altogether proscribe the taking of property by the government.”).

7 Armstrong v. United States, 364 U.S. 40, 49 (1960).
8 See 28 U.S.C. §§ 1358, 1403 (stating that federal condemnation proceedings are con-

ducted in the federal district court of the district where the property being condemned is 
located). At the state level, authorized state and local entities may initiate eminent domain 
proceedings subject to the terms of the state’s eminent domain statute. See, e.g., Cal. Civ. 
Proc. Code §§ 1230.010–1273.050; Colo. Rev. Stat. §§ 38-1-101 to -7-107.

9 The U.S. Supreme Court has explained that “just compensation” represents “the fair 
market value of the property on the date it is appropriated.” Kirby Forest Indus. v. United 
States, 467 U.S. 1, 10 (1984). “Under this standard, the owner is entitled to receive what 
a willing buyer would pay in cash to a willing seller at the time of taking.” Id. (internal 
quotation marks omitted) (quoting United States v. 564.54 Acres of Land, 441 U.S. 506, 511 
(1979)).

10 See State, Dep’t of Health v. The Mill, 809 P.2d 434, 437 (Colo. 1991) (“Inverse con-
demnation is ‘a shorthand description of the manner in which a landowner recovers just 
compensation for a taking of his property when condemnation proceedings have not been 
instituted.’ ” (quoting United States v. Clarke, 445 U.S. 253, 257 (1980))).
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deny that it has done so. But in the context of inverse condemnation, it is 
the result and not the intent that matters. Whereas a direct condemna-
tion typically requires the condemning entity to take various affirmative 
procedural steps to effectuate the taking, a taking by inverse condemnation 
requires only that the government has taken some action that impacts the 
property.11 “Such a taking thus shifts to the [property owner] the burden 
to discover the encroachment and to take affirmative action to recover just 
compensation.”12

A property owner’s assertion that property has been taken by inverse 
condemnation invokes a two-pronged judicial inquiry. First, the court 
must assess “whether the claimant has established a ‘property interest’ for 
purposes of the Fifth Amendment.”13 Second, assuming the claimant can 
establish the existence of a compensable property interest, the court must 
determine whether the government action at issue constitutes a taking.14

§ 13.03 Takings Categories
Although a myriad of government activities can result in a taking, inverse 

condemnation claims are broadly divided into two categories: physical tak-
ings and regulatory takings. As the name implies, physical takings involve 
the government’s physical occupation, seizure, removal, or destruction of 
a property interest.15 Common scenarios under which physical takings 
claims arise include the inundation of land or the erosion of waterfront 
property attendant to public works projects such as the construction of a 
dam or the maintenance of a navigable waterway;16 the placement of struc-
tures on a property such as security sensors to assist law enforcement or 
the installation of groundwater monitoring wells to record conditions on 

11 See Clarke, 445 U.S. at 257.
12 Id.
13 Maritrans Inc. v. United States, 342 F.3d 1344, 1351 (Fed. Cir. 2003); see also M & J 

Coal Co. v. United States, 47 F.3d 1148, 1154 (Fed. Cir. 1995) (observing that the court 
must first “inquire into the nature of the land owner’s estate to determine whether the use 
interest proscribed by the governmental action was part of the owner’s title to begin with, 
i.e., whether the land use interest was a ‘stick in the bundle of property rights’ acquired by 
the owner”).

14 See Maritrans, 342 F.2d at 1351.
15 Yee v. City of Escondido, Cal., 503 U.S. 519, 527 (1992) (“The government effects a 

physical taking only where it requires the landowner to submit to the physical occupation 
of his land.”); Pub. Serv. Co. of Colo. v. Van Wyk, 27 P.3d 377, 387 (Colo. 2001) (observing 
that, to effectuate a physical taking, the government “must physically occupy the [claim-
ant’s] property”).

16 See Pumpelly v. Green Bay Co., 80 U.S. 166 (1871); Banks v. United States, 741 F.3d 
1268 (Fed. Cir. 2014).
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nearby properties;17 the imposition of an easement for public or govern-
ment use;18 or the denial of access to property.19 In the case of a physical 
occupation, the size of the area being occupied is immaterial—the U.S. 
Supreme Court has instructed that when the government effects a physi-
cal occupation of property of any magnitude, the Takings Clause requires 
compensation.20

Complicating the analysis of physical takings claims is the recognition 
that “not every ‘invasion’ of private property resulting from government 
activity amounts to an appropriation.”21 Government activity, up to and 
including a temporary physical intrusion, that merely injures a property 
interest without the corresponding assumption of government ownership 
in that property may potentially be the subject of a tort action, but does 
not necessarily rise to a level “sufficiently substantial to justify a takings 
remedy.”22 For example, while constructing a dam to permanently inun-
date land might represent a physical taking, a one-time flood that dam-
ages improvements on a property and then recedes may not.23 To invoke 
a takings remedy, a claimant must first demonstrate that the government 
intended to invade a protected property interest, or that the alleged inva-
sion “is the direct, natural, or probable result of an authorized activity and 
not the incidental or consequential injury inflicted by the activity.”24 If 

17 Otay Mesa Prop., L.P. v. United States, 670 F.3d 1358, 1361–62 (Fed. Cir. 2012); Hend-
ler v. United States, 175 F.3d 1374 (Fed. Cir. 1999).

18 Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 831 (1987); Powell v. Cnty. of Hum-
boldt, 166 Cal. Rptr. 3d 747, 758–61 (Ct. App. 2014).

19 John R. Sand & Gravel Co. v. United States, 457 F.3d 1345 (Fed. Cir. 2006), aff ’d, 552 
U.S. 130 (2008).

20 Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 438 n.16 (1982).
21 Ridge Line, Inc. v. United States, 346 F.3d 1346, 1355 (Fed. Cir. 2003); see Loretto, 

458 U.S. at 435 n.12 (observing that “[n]ot every physical invasion is a taking” (emphasis 
omitted)).

22 Ridge Line, 346 F.3d at 1355; see also Moden v. United States, 404 F.3d 1335, 1342 
(Fed. Cir. 2005) (“An inverse-condemnation plaintiff first must show that treatment under 
takings law is appropriate.”); City of Northglenn v. Grynberg, 846 P.2d 175, 182 (Colo. 1993) 
(explaining that, to rise to the level of a taking, government action must interfere “with the 
physical use, possession, enjoyment, or disposition of property, or by acts which translate 
to an exercise of dominion and control by a governmental entity”).

23 See Hartwig v. United States, 485 F.2d 615, 620 (Ct. Cl. 1973) (“The principle may be 
reduced to the simple expression: ‘One flooding does not constitute a taking . . . .’ ” (quoting 
B Amusement Co. v. United States, 148 Ct. Cl. 337, 341 (1960))); Fromme v. United States, 
412 F.2d 1192, 1196 (Ct. Cl. 1969) (“[O]ne flooding or two floodings of land attributable to 
the construction of nearby works by the Government cannot be regarded as a taking of a 
permanent interest in the affected land.” (citations omitted)).

24 Moden, 404 F.3d at 1342 (citing Ridge Line, 346 F.3d at 1355).
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successful, the claimant must then demonstrate that the alleged invasion 
appropriated a benefit to the government at the claimant’s expense, “at least 
by preempting the [claimant’s] right to enjoy [his] property for an extended 
period of time, rather than merely by inflicting an injury that reduces the 
property’s value.”25

Yet just as physical intrusion may not necessarily be sufficient to con-
stitute a taking, nor is a physical manifestation a requirement for a taking. 
Even without physical occupation, a regulatory takings claim may arise 
when some regulatory action precludes all or substantially all economi-
cally viable or beneficial use of the property.

The concept of a regulatory takings claim is typically acknowledged to 
have originated in Justice Holmes’ opinion in Pennsylvania Coal Co. v. 
Mahon.26 In Mahon, the U.S. Supreme Court considered whether a Penn-
sylvania statute that forbade coal mining that would cause subsidence to 
any inhabited residence (among other structures) went so far as to effect a 
taking of a coal company’s recognized property interest in the coal located 
under a private homeowner’s house. Under the circumstances of the case, 
it was not contested that the statute would remove all the coal company’s 
“previously existing rights of property and contract” in the coal, and there-
fore the Court considered only “whether the police power can be stretched 
so far.”27 The Court held that the police power, though valid, was not 
so broad, recognizing “[t]he general rule . . . that while property may be 
regulated to a certain extent, if regulation goes too far it will be recognized 
as a taking.”28 Justice Holmes observed that “[t]o make it commercially 
impracticable to mine certain coal has very nearly the same effect for con-
stitutional purposes as appropriating or destroying it.”29

Despite recognizing the validity of a regulatory takings claim in Mahon, 
Justice Holmes’ opinion suggests that the occurrence of such a taking 
would not be presumed. Justice Holmes explained that “[g]overnment 
hardly could go on if to some extent values incident to property could not 
be diminished without paying for every such change in the general law,”30 
and cautioned that “some values are enjoyed under an implied limitation 

25 Id. (citing Ridge Line, 346 F.3d at 1356).
26 260 U.S. 393 (1922).
27 Id. at 413.
28 Id. at 415.
29 Id. at 414.
30 Id. at 413.
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and must yield to the police power.”31 But Justice Holmes and his colleagues 
on the Mahon Court could not have foreseen the expansion of the modern 
regulatory state, particularly the proliferation of environmental regulation 
that began with the passage of the foundational federal environmental 
statutes in the 1970s32 and quickly expanded to include the thousands of 
analogous environmental protection and land use controls at the state and 
local level. Common scenarios that may provoke regulatory takings claims 
in contemporary courts include the denial of a permit to dredge, fill, or 
otherwise develop designated wetlands;33 restrictions on activities such as 
mining, drilling for oil and gas, or other industrial activities within desig-
nated lands;34 requiring disclosure of valuable commercial information;35 
or prohibitions on the disturbance of areas considered sensitive habitat for 
endangered species.36

Given this complex and comprehensive regulatory environment, the 
courts have endeavored to delineate the fine distinction between measured 
regulatory activity consistent with the police power, and regulatory action 
that, upon reaching “a certain magnitude, . . . [requires] an exercise of emi-
nent domain and compensation.”37 Those efforts have resulted in judicial 
recognition of three sub-categories of regulatory takings.

[1] Categorical Takings—All Economically Beneficial 
Use

Although, as will be discussed below, regulatory takings analysis 
often involves fact-specific analyses, both federal and state courts have 

31 Id.
32 See, e.g., National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321–4347; Clean 

Air Act, 42 U.S.C. §§ 7401–7671q (first major amendments requiring regulatory controls 
for air pollution passed in 1970 and 1977); Clean Water Act, 33 U.S.C. §§  1251–1387; 
Endangered Species Act of 1973, 16 U.S.C. §§ 1531–1544.

33 See, e.g., Palazzolo v. Rhode Island, 533 U.S. 606 (2001); Walcek v. United States, 303 
F.3d 1349 (Fed. Cir. 2002); Zerbetz v. Municipality of Anchorage, 856 P.2d 777 (Alaska 
1993).

34 See, e.g., Bass Enters. Prod. Co. v. United States, 381 F.3d 1360 (Fed. Cir. 2004); 
Mc Kown v. United States, 114 Fed. Cl. 553 (2014); City of Houston v. Maguire Oil Co., 342 
S.W.3d 726 (Tex. App.—Houston [14th Dist.] 2011); Seven Up Pete Venture v. State, 2005 
MT 146, 327 Mont. 306, 114 P.3d 1009.

35 See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984); State Dep’t of Natural Res. 
v. Arctic Slope Reg’l Corp., 834 P.2d 134 (Alaska 1991).

36 See, e.g., Mead v. City of Cotati, 389 F. App’x 637 (9th Cir. 2010); Seiber v. United 
States, 364 F.3d 1356 (Fed. Cir. 2004); Boise Cascade Corp. v. United States, 296 F.3d 1339 
(Fed. Cir. 2002).

37 Pa. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).
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acknowledged that at least some regulatory activity results in the mani-
festation of a categorical, or per se, taking.38 In Lucas v. South Carolina 
Coastal Council,39 the U.S. Supreme Court considered the impact of coastal 
zoning on the value of beachfront property. The petitioner in Lucas was a 
residential developer that had purchased two residential lots on the Isle 
of Palms near Charleston, South Carolina for $975,000.40 Subsequent to 
David H. Lucas purchasing the lots, South Carolina passed the Beachfront 
Management Act41 that, based on the lots’ proximity to the beach, had the 
“effect of barring [Lucas] from erecting any permanent habitable struc-
tures on [the] two parcels.”42 A state trial court determined that the result 
of the prohibition was to render the parcels “valueless,” a factual finding 
the Court adopted.43

It is this total destruction of economic value that requires analysis dis-
tinct from the balancing test first suggested in Mahon. The Court observed 
in Lucas that the notion that landowners’ “title is somehow held subject 
to the ‘implied limitation’ that the State may subsequently eliminate all 
economically valuable use is inconsistent with the historical compact 
recorded in the Takings Clause that has become part of our constitutional 
culture.”44 Consistent with that finding, the Court emphasized that “when 
the owner of real property has been called upon to sacrifice all economi-
cally beneficial uses in the name of the common good, that is, to leave his 
property economically idle, he has suffered a taking.”45

But although the exception identified in Lucas is clear, it is also rare.46 
The Court has observed repeatedly that for a categorical taking to occur 

38 See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992) (“we have found cat-
egorical treatment appropriate . . . where regulation denies all economically beneficial or 
productive use of land”); Rodgers v. Bd. of Cnty. Comm’rs, 2013 COA 61, ¶ 19 (“A per se 
taking occurs when a regulation affecting private property . . . ‘denies an owner economi-
cally viable use of his land.’ ” (quoting Animas Valley Sand & Gravel, Inc. v. Bd. of Cnty. 
Comm’rs of La Plata, 38 P.3d 59, 64 (Colo. 2001))), rev’d on other grounds, 2015 CO 56.

39 505 U.S. 1003 (1992).
40 Id. at 1006.
41 S.C. Code Ann. §§ 48-39-10 to -360.
42 Lucas, 505 U.S. at 1006.
43 Id. at 1020 & n.9.
44 Id. at 1028.
45 Id. at 1019.
46 Nor is it always clear when a property has suffered a total loss. In Lucas itself, Justice 

Blackmun, writing in dissent, disputed the finding that the beachfront parcels had been 
rendered valueless, describing the conclusion as “almost certainly erroneous.” Id. at 1044 
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a claimant’s loss must be total; “mere diminution in the value of property, 
however serious, is insufficient to demonstrate a taking.”47

[2] Exactions
Both before and after Mahon, courts have consistently recognized the 

rights of state and local governments to engage in land use planning and 
regulation.48 A land use regulation does not effect a taking if it is within 
the scope of the police power and “does not ‘den[y] an owner economi-
cally viable use of his land.’ ”49 That power to regulate, however, is not 
boundless. And in the specific context of land use regulations that require 
property owners to apply for and receive governmental permits, the 
“unconstitutional conditions” doctrine circumscribes the government’s 
regulatory authority.50 Under that doctrine, “the government may not 
require a person to give up a constitutional right—here the right to receive 
just compensation when property is taken for a public use—in exchange 
for a discretionary benefit conferred by the government where the benefit 
sought has little or no relationship to the property.”51

The Court has explained that the application of the unconstitutional 
conditions doctrine is essential to defining the proper role of exactions 

(Blackmun, J., dissenting). Justice Blackmun observed that Lucas retained his right to 
exclude others from the parcels, “one of the most essential sticks in the bundle of rights that 
are commonly characterized as property,” id. (quoting Kaiser Aetna v. United States, 444 
U.S. 164 (1979)); to alienate the land to others “prepared to enjoy proximity to the ocean 
without a house,” id.; and remained free to use the property to “picnic, swim, camp in a 
tent, or live on the property in a movable trailer,” id. See also § 13.04[1][b], infra (discussing 
implications of residual property values to takings analyses).

47 Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust for S. Cal., 508 
U.S. 602, 645 (1993); see Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 
535 U.S. 302, 330 (2002) (interpreting Lucas to hold that “the categorical rule would not 
apply if the diminution in value were 95% instead of 100%”); see also Cienega Gardens v. 
United States, 331 F.3d 1319 (Fed. Cir. 2003) (observing that anything less than a “complete 
elimination of value” or a “total loss” requires factual analysis and could not be considered 
categorical (quoting Tahoe-Sierra, 535 U.S. at 330)).

48 Dolan v. City of Tigard, 512 U.S. 374, 384 (1994); see also Vill. of Euclid v. Ambler 
Realty Co., 272 U.S. 365, 387–88 (1926) (confirming that land use regulations asserted for 
the public welfare and consistent with scope of the government’s police power are consti-
tutionally valid).

49 Dolan, 512 U.S. at 385 (alteration in original) (quoting Agins v. City of Tiburon, 447 
U.S. 255, 260 (1980), abrogated on other grounds by Lingle v. Chevron U.S.A. Inc., 544 U.S. 
528, 548 (2005)).

50 Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586, 2594 (2013).
51 Dolan, 512 U.S. at 385.
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in the permitting process.52 Because the government often has discretion 
to deny a permit that is worth a great deal more to the applicant than the 
value of the property interest the government wishes to obtain, limits must 
be placed on exactions so that the government does not have leverage to 
“pressure an owner into voluntarily giving up property for which the Fifth 
Amendment would otherwise require just compensation.”53 But because 
proposed land uses can and do impose costs on the public that dedications 
of property can offset, exactions maintain an important role in “respon-
sible land-use policy,” ensuring that “landowners internalize the negative 
externalities of their conduct.”54

Regulators’ compliance with the unconstitutional conditions doctrine 
has two components. First, any condition on development that serves as 
an alternative to total prohibition must “further the end advanced as the 
justification for the prohibition.”55 To be constitutionally valid, there must 
be an “essential nexus” between the “legitimate state interest” being fur-
thered and the permit condition being imposed.56 Second, the degree of 
the exactions the government demands must be commensurate with the 
projected impact of the permit applicant’s proposed development.57 While 
“[n]o precise mathematical calculation is required,” the government “must 
make some sort of individualized determination” to confirm that there is a 
“rough proportionality” between the dedication condition imposed and the 
development impact meant to be ameliorated.58 When evaluating whether 
an exaction is consistent with these requirements, the analysis does “not 
change depending on whether the government approves a permit on the 

52 An exaction is a concept in real property law whereby an applicant for a land use 
permit is required to make some form of dedication as a condition for the city granting the 
permit; as traditionally applied, the purpose of the exaction is typically to remediate the 
anticipated negative effects of the development being approved. See Nollan v. Cal. Coastal 
Comm’n, 483 U.S. 825, 836 (1987) (holding that permit conditions consistent with the gov-
ernment’s legitimate police power are constitutionally valid).

53 Koontz, 133 S. Ct. at 2594. The classic example of this circumstance, as reflected in the 
facts of both Nollan and Dolan, is when the government conditions the issuance of a build-
ing permit on the owner’s dedication of a public right-of-way around, between, or adjacent 
to the proposed structures. “So long as the building permit is more valuable than any just 
compensation the owner could hope to receive for the right-of-way, the owner is likely to 
accede to the government’s demand, no matter how unreasonable.” Id. at 2595.

54 Id.
55 Nollan, 483 U.S. at 837.
56 Id.
57 Dolan, 512 U.S. at 388.
58 Id. at 391.



13-12 Mineral Law Institute § 13.03[3]

condition that the applicant turn over property or denies a permit because 
the applicant refuses to do so.”59

[3] Penn Central Takings
In the vast majority of regulatory takings cases—where some value 

remains in the property—the assessment of whether a taking has occurred 
is conducted pursuant to a test that the U.S. Supreme Court articulated in 
Penn Central Transportation Co. v. City of New York.60 That test, which 
involves “essentially ad hoc, factual inquiries,”61 is “designed to allow 
‘careful examination and weighing of all the relevant circumstances.’ ”62 
In conducting that fact-based analysis, the Court identified three factors 
that have “particular significance”: (1) the regulation’s economic impact 
on the claimant; (2) “the extent to which the regulation has interfered 
with distinct investment-backed expectations”; and (3) the “character of 
the government action” at issue.63 No particular factor is dispositive. The 
courts have instead “recognized that ‘the modern Penn Central approach’ 
requires a balancing of ‘all the relevant considerations.’ ”64

§ 13.04 Oil and Gas Regulation and the Takings Clause
Proposed and enacted measures to regulate oil and gas development 

come in many forms. Some jurisdictions have chosen to ban the extrac-
tion of hydrocarbons;65 some have banned only the process of hydraulic 
fracturing;66 some have imposed moratoria on hydraulic fracturing opera-
tions to allow time for additional study of hydraulic fracturing’s impacts;67 
still others have regulated oil and gas production indirectly, restricting 

59 Koontz, 133 S. Ct. at 2595 (emphasis omitted).
60 438 U.S. 104 (1978); see Boise Tower Assocs., LLC v. Hogland, 215 P.3d 494, 503 

(Idaho 2009) (explaining that if the facts of a regulatory takings case do not involve a physi-
cal invasion and do not represent a categorical taking under Lucas, “then the takings claim 
must be analyzed under the catch-all standard promulgated in Penn Central”).

61 Penn Cent., 438 U.S. at 124.
62 Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 

322 (2002) (quoting Palazzolo v. Rhode Island, 533 U.S. 606, 636 (2001) (O’Connor, J., 
concurring)).

63 Penn Cent., 438 U.S. at 124.
64 Rose Acre Farms, Inc. v. United States, 373 F.3d 1177, 1187 (Fed. Cir. 2004) (quoting 

Yancey v. United States, 915 F.2d 1534, 1541 (Fed. Cir. 1990)); see Mutschler v. City of Phoe-
nix, 129 P.3d 71, 75 (Ariz. Ct. App. 2006) (describing the application of the Penn Central 
factors as a “balancing test”).

65 See § 13.04[1][a]–[b], infra.
66 See § 13.04[1][c], infra.
67 See § 13.04[2], infra.
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the times and locations at which oil and gas operators may access min-
erals.68 There is little dispute that governments have latitude to regulate 
under the police power for health and safety in a manner that corresponds 
to community values. But that latitude is not limitless. When regulatory 
power is exercised in a manner that unduly frustrates the enjoyment of 
private property rights in the mineral estate, the Constitution requires the 
government to pay for the property it takes. The U.S. Supreme Court has 
long recognized that when “private persons or communities have seen fit 
to take the risk of acquiring only surface rights, . . . the fact that their risk 
has become a danger [does not] warrant[] the giving to them greater rights 
than they bought.”69

[1] Development Bans
The most aggressive tactic that governments opposing oil and gas devel-

opment can take is the enactment of outright bans on oil and gas extrac-
tion activities. But while a ban might appear to be a blunt instrument with 
which to oppose development, whether a ban represents a taking is a ques-
tion with more nuance than it might first appear.

[a] Bans Implicate Categorical Takings Analysis
“[T]o prevail under any type of takings claim, [a] plaintiff must first 

establish that it had a protectable property interest cognizable under the 
Fifth Amendment.”70 This requirement compels a court to conduct a 
threshold inquiry “into the nature of the land owner’s estate to determine 
whether the use interest proscribed by the governmental action was part of 
the owner’s title to begin with, i.e., whether the land use interest was a ‘stick 
in the bundle of property rights’ acquired by the owner.”71 The Constitu-
tion itself cannot control this inquiry because the Constitution “neither 
creates nor defines the scope of property interests compensable under the 
Fifth Amendment.”72 To determine whether a claimant possesses a com-
pensable property interest, courts must look instead to “ ‘existing rules and 
understandings’ and ‘background principles’ derived from an independent 
source such as state, federal, or common law.”73

68 See § 13.04[3], infra.
69 Pa. Coal Co. v. Mahon, 260 U.S. 393, 416 (1922).
70 Foggy Bottom Ass’n v. D.C. Office of Planning, 441 F. Supp. 2d 84, 89 (D.D.C. 2006).
71 M & J Coal Co. v. United States, 47 F.3d 1148, 1154 (Fed. Cir. 1995).
72 Colvin Cattle Co. v. United States, 468 F.3d 803, 806–07 (Fed. Cir. 2006) (quoting 

Maritrans Inc. v. United States, 342 F.3d 1344, 1352 (Fed. Cir. 2003)).
73 Conti v. United States, 291 F.3d 1334, 1340 (Fed. Cir. 2002); see also Lucas v. S.C. 

Coastal Council, 505 U.S. 1003, 1030 (1992) (observing that courts traditionally “resort to 
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The nature of the property interest at issue has important consequences 
for a takings plaintiff. A “property owner necessarily expects the uses of 
his property to be restricted, from time to time, by various measures newly 
enacted by the State in legitimate exercise of its police powers.”74 And the 
U.S. Supreme Court cautions that, in the case of personal property, “by 
reason of the State’s traditionally high degree of control over commercial 
dealings, [the property owner] ought to be aware of the possibility that new 
regulation might even render his property economically worthless (at least 
if the property’s only economically productive use is sale or manufacture 
for sale).”75 But protections for real property are more expansive. Laws 
or regulations that eliminate the value of real property trigger the Tak-
ings Clause when those provisions do “more than duplicate the result that 
could have been achieved in the courts—by adjacent landowners (or other 
uniquely affected persons) under the State’s law of private nuisance, or by 
the State under its complementary power to abate nuisances that affect the 
public generally.”76 To the extent that regulation impacts interests in oil 
and gas, mineral and leasehold interests are often classified as real property 
under state law.77 But other oil and gas interests, like royalty interests or 
operating rights, may be considered an interest in personal property in a 
small number of jurisdictions.78

It is state law that defines “the citizen’s relation to the physical thing, as 
the right to possess, use and dispose of it,”79 and it is therefore state law 
that provides the backdrop against which government regulation is mea-
sured. The most obvious restriction government entities can place on the 

‘existing rules or understandings that stem from an independent source such as state law’ 
to define the range of interests that qualify for protection as ‘property’ under the Fifth and 
Fourteenth Amendments” (quoting Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 577 
(1972))).

74 Lucas, 505 U.S. at 1027; see also Mahon, 260 U.S. at 413 (“As long recognized some 
values are enjoyed under an implied limitation and must yield to the police power.”).

75 Lucas, 505 U.S. at 1027–28.
76 Id. at 1029.
77 1 Patrick H. Martin & Bruce M. Kramer, Williams & Meyers, Oil and Gas Law § 214 

(2014) (collecting cases).
78 See, e.g., N.Y. Gen. Constr. Law § 39 (providing that “rights held under and by virtue 

of any lease or contract or other right or license to operate for or produce petroleum oil, 
shall be deemed personal property for all purposes except taxation”); Charter v. Maxwell, 
52 S.E.2d 753, 759 (W. Va. 1949) (explaining that leases “create for the lessees a chattel real, 
which is personal property”); Nonamaker v. Amos, 76 N.E. 949, 951 (Ohio 1905).

79 Conti v. United States, 291 F.3d 1334, 1340 (Fed. Cir. 2002) (quoting United States v. 
Gen. Motors, 323 U.S. 373, 378 (1945) (classifying royalty order as a division of personal 
property)).
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relationship between mineral owners and oil and gas is a ban on oil and gas 
extraction activities.

On April 29, 2013, Mora County, New Mexico—a sparsely-populated, 
rural county in the northeastern part of the state—became the first county 
in the United States to ban the extraction of hydrocarbons.80 Despite a 
lack of any oil and gas production activity within the county, the Mora 
County Board of County Commissioners enacted an ordinance entitled 
“Mora County Community Water Rights and Local Self-Government 
Ordinance.”81 The ordinance purported to make it “unlawful for any cor-
poration to engage in the extraction of oil, natural gas, or other hydrocar-
bons within Mora County.”82

It is an unremarkable proposition that, absent a state or federal legislative 
directive to the contrary, local governments “[w]ould ordinarily possess . . . 
authority to restrict the use of land for oil and gas activities in furtherance 
of local interests.”83 But when this power is exercised there still remains 
the question of whether mineral owners may have constitutional recourse 
for the frustration of these property rights.

In SWEPI, LP v. Mora County,84 the U.S. District Court for the District 
of New Mexico considered the viability of a takings claim that an oil and 
gas leaseholder, SWEPI, LP (SWEPI), filed premised on Mora County’s 
development ban. Although the court in SWEPI did not decide whether 
Mora County’s ordinance constituted an uncompensated taking—because 
SWEPI’s failure to seek just compensation under state processes rendered 
SWEPI’s takings claim unripe—the district court did conclude that because 
the ordinance “effectively destroys all economic value that SWEPI, LP has 

80 See Mora Cnty., N.M., Ordinance No. 2013-01 (Apr. 29, 2013) (Mora Ordinance). A 
Pennsylvania-based environmental organization, the Community Environmental Legal 
Defense Fund, drafted Mora County’s ordinance. See Cmty. Envtl. Legal Def. Fund, “Where 
We Work: Mora County, NM,” http://www.celdf.org/where-we-work-new-mexico-mora-co. 
While Mora County may have been the first county to enact such a restriction, a number of 
townships and municipalities had issued similar bans before Mora County passed its ordi-
nance. See, e.g., In re Wallach v. Town of Dryden, 16 N.E.3d 1188, 1192 (N.Y. 2014) (holding 
that state law did not preempt a zoning ordinance that banned “all oil and gas exploration, 
extraction and storage activities”).

81 See Mora Ordinance, supra note 80; see also SWEPI, LP v. Mora Cnty., No. 1:14-cv-
00035, 2015 WL 365923, at *2 (D.N.M. Jan. 19, 2015).

82 Mora Ordinance, supra note 80, § 5.1; see SWEPI, 2015 WL 365923, at *6.
83 Wallach, 16 N.E.3d at 1195.
84 No. 1:14-cv-00035, 2015 WL 365923 (D.N.M. Jan. 19, 2015).
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in its leases,” SWEPI had alleged an injury-in-fact endowing SWEPI with 
standing to bring a takings claim.85

The language of the court’s opinion suggests the district court viewed 
the Mora County ordinance as potentially manifesting a categorical taking. 
Echoing the U.S. Supreme Court’s reference in Lucas to a property owner’s 
sacrifice of “all economically beneficial uses in the name of the com-
mon good,”86 the district court observed that “[t]he Ordinance deprives 
SWEPI, LP of all economic value in its leases.”87 Relying on the Court’s 
observation in Mahon that the “right to coal consists in the right to mine 
it,”88 the district court in SWEPI concluded that “the right to oil and gas 
consists in the right to extract it.”89 Noting that all value in SWEPI’s oil 
and gas leases derived from the right to drill for oil, without the right to 
drill, “an oil-and-gas lease is worthless.”90

Despite finding that a loss in the value of an oil and gas lease gave the 
lessee standing to bring an inverse condemnation claim, the district court 
in SWEPI did not consider expressly whether an oil and gas lease is a “pro-
tectable property interest cognizable under the Fifth Amendment.”91 It 
is notable that the claimant in SWEPI was a mineral lessee, not the lessor. 
There are reasons to believe that the scope of protection the Fifth Amend-
ment affords non-mineral owners could be, under certain circumstances, 
less expansive than the protection that lessors enjoy.

85 Id. at *60.
86 Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1019 (1992) (explaining that when a 

property owner is compelled “to leave his property economically idle, he has suffered a 
taking”).

87 SWEPI, 2015 WL 365923, at *60.
88 Id. (quoting Pa. Coal Co. v. Mahon, 260 U.S. 393, 414 (1922)).
89 Id.
90 Id. at *61.
91 Foggy Bottom Ass’n v. D.C. Office of Planning, 441 F. Supp. 2d 84, 89 (D.D.C. 2006). 

A review of case law suggests, however, that leasehold interests in oil and gas are gener-
ally considered protectable property interests. See, e.g., Union Oil Co. of Cal. v. Morton, 
512 F.2d 743, 750 (9th Cir. 1975) (holding that Congress may not terminate leases issued 
under the Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331–1356b, without paying just 
compensation); Devon Energy Corp. v. United States, 45 Fed. Cl. 519, 531 (1999) (recogniz-
ing claimants’ “right to protect [leasehold] interests under the Takings Clause of the Fifth 
Amendment”); City of Houston v. Maguire Oil Co., 342 S.W.3d 726 (Tex. Ct. App. 2011) 
(affirming takings judgment awarded to oil and gas leaseholder); Lookholder v. Ziegler, 91 
N.W.2d 834, 838 (Mich. 1958) (referencing “the settled rule in Michigan that a leasehold, 
and rights derived from a leasehold, constitute property, for the taking of which just com-
pensation must be made or secured” (quotation marks omitted)).



§ 13.04[1][b] Regulation & Takings 13-17

While bans on development prohibit exploitation of the mineral estate, 
mineral lessees, operators, royalty interest owners, and other interested 
parties do not necessarily own the minerals under lease. And while the 
minerals themselves are generally considered real property (at least until 
being extracted), in some jurisdictions other forms of interests in oil and gas 
might be viewed as personal property.92 As the Court suggested in Lucas, 
whether the Fifth Amendment’s protections extend to personal property 
is often a much closer question.93 The conclusion to be drawn is that a 
claimant that owns the minerals—as opposed to an oil and gas operator 
that possesses only a contractual right to develop the minerals—is likely to 
represent the most compelling plaintiff in an inverse condemnation action.

[b] Categorical Takings of Severed Estates
Although bans on drilling and extraction may eliminate the entire value 

of the mineral estate, such bans do not necessarily qualify as categorical 
takings. This is because the claimant’s property interest often encompasses 
more than just the mineral estate associated with a single parcel. For claim-
ants that own both the minerals and the surface rights, for example, the 
mineral estate does not represent the entirety of the claimant’s property 
interest. The Court has cautioned that “a claimant’s parcel of property 
could not first be divided into what was taken and what was left for the 
purpose of demonstrating the taking of the former to be complete and 
hence compensable.”94

Because the “test for regulatory taking requires [a court] to compare the 
value that has been taken from the property with the value that remains 
in the property, one of the critical questions is determining how to define 
the unit of property ‘whose value is to furnish the denominator of the frac-
tion.’ ”95 This fundamental aspect of takings analysis finds its roots in the 
Court’s instruction in Penn Central that “ ‘[t]aking’ jurisprudence does 
not divide a single parcel into discrete segments and attempt to determine 

92 See supra note 78 and accompanying text.
93 See supra note 73 and accompanying text. Compare Cane Tenn., Inc. v. United States, 

44 Fed. Cl. 785, 790–92 (1999) (scrutinizing Tennessee law to determine that a royalty inter-
est was a compensable property interest), with Coastal Petroleum v. Chiles, 701 So. 2d 619, 
625 (Fla. Dist. Ct. App. 1997) (holding royalty interest in area with no history of oil and gas 
activity was “too speculative to be protected through the means of inverse condemnation”).

94 Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust for S. Cal., 508 
U.S. 602, 644 (1993).

95 Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 497 (1987) (quoting 
Frank I. Michelman, “Property, Utility, and Fairness: Comments on the Ethical Founda-
tions of ‘Just Compensation’ Law,” 80 Harv. L. Rev. 1165, 1192 (1967)).
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whether rights in a particular segment have been entirely abrogated.”96 The 
Court’s focus instead is “both on the character of the action and on the 
nature and extent of the interference with rights in the parcel as a whole.”97

Without the “parcel as a whole” concept, every regulatory takings claim-
ant could assert a categorical taking under Lucas, because “[t]o the extent 
that any portion of property is taken, that portion is always taken in its 
entirety.”98 Application of the concept has meaningful implications for 
claimants alleging a taking of a mineral interest under several scenarios.

In Cane Tennessee, Inc. v. United States,99 the U.S. Court of Federal 
Claims considered whether residual value in the claimants’ interest in the 
surface estate undermined the claimants’ assertion of a regulatory taking 
of the mineral estate. The claimants in Cane Tennessee were the fee simple 
owners of two parcels in Bledsoe County, Tennessee, acquired for the pur-
pose of developing the coal estate underlying the parcels.100 The claimants 
alleged a categorical taking after the Secretary of the Interior issued a deci-
sion designating most of the claimants’ property unsuitable for surface coal 
mining.101

Although it was not contested that the Secretary’s decision eliminated all 
value in the coal estate, the Court of Federal Claims denied the claimants’ 
categorical takings claim, noting that there was meaningful residual value 
in the surface estate.102 Evidence in the record suggested that the claim-
ants’ properties had value both “as a scenic parcel of recreation-oriented 
land”103 and contained “timber reserves with significant value.”104 Because 
the application of mining rules did not “destroy[] ‘all economically viable 
use’ of the property,” the court concluded that the Secretary’s decision did 
not represent a categorical taking.105

96 Penn Cent. Transp. Co. v. City of N.Y., 438 U.S. 104, 130 (1978).
97 Id. at 130–31 (emphasis added).
98 Concrete Pipe, 508 U.S. at 644.
99 54 Fed. Cl. 100 (2002).
100 Id. at 101–02.
101 Id. at 103.
102 Id. at 108.
103 Id. at 107.
104 Id. at 108.
105 Id. (quoting Whitney Benefits, Inc. v. United States (Whitney Benefits II), 926 F.2d 

1169, 1172 (Fed. Cir. 1991)).
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Owning more than the minerals does not mean, however, that the cat-
egorical takings framework will never be applicable. For claimants that 
own more than the minerals, it is the “total destruction of all economi-
cally viable use” that controls the takings analysis.106 In Whitney Benefits, 
Inc. v. United States (Whitney Benefits II),107 the U.S. Court of Appeals for 
the Federal Circuit applied a categorical takings framework to resolve the 
takings claim involving a claimant’s ownership of both mineral and sur-
face rights. Like the claimants in Cane Tennessee, the claimant in Whitney 
Benefits II possessed mineral rights in the form of a lease to mine coal in 
Wyoming’s Powder River Basin.108 Subsequent to executing the mineral 
lease, the claimant submitted a permit request for a surface coal mine109 
and “purchased surface property overlying [the] coal deposits to afford 
access to the coal.”110 Shortly after the claimant acquired its property inter-
est in the coal property, Congress passed the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA),111 which restricted surface mining of 
coal and “effectively denied plaintiffs all economically viable use of their 
coal property.”112

In defending against the claimant’s takings claim, the United States did 
not deny that SMCRA precluded surface mining of the claimant’s coal prop-
erty, but argued that no taking occurred because other uses for the property 
existed.113 The United States contended that the claimants retained “the 
right to underground mine, the right to explore and mine other minerals, 
the right to ranch and farm, and the right to exchange [claimant’s] coal 
for valuable federal coal.”114 Both the trial court and the Federal Circuit 

106 Id. at 106 (quoting Whitney Benefits II, 926 F.2d at 1177).
107 926 F.2d 1169 (Fed. Cir. 1991).
108 See Whitney Benefits, Inc. v. United States (Whitney Benefits I), 18 Cl. Ct. 394, 397 

(1989).
109 Id. The claimant’s application for a surface coal mine was eventually withdrawn for 

procedural reasons. See id.
110 Id. The claimant in Whitney Benefits I owned approximately 590 surface acres 

overlying the coal deposits. See id.
111 30 U.S.C. §§ 1201–1328.
112 Whitney Benefits I, 18 Cl. Ct. at 405; see also Whitney Benefits II, 926 F.2d at 1174 

(“The government’s argument that SMCRA did not prohibit mining Whitney coal is simply 
untenable.”)

113 Whitney Benefits I, 18 Cl. Ct. at 405.
114 Id. SMCRA contains a provision that allows claimants whose right to mine coal was 

restricted or eliminated under the statute to exchange those private coal properties “for fed-
eral coal property if [the claimant] had made substantial financial and legal commitments 
before SMCRA’s enactment.” Id. at 397 (citing 30 U.S.C. § 1260(b)).
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rejected the United States’ argument. The trial court observed that techno-
logical problems rendered underground mining of the claimant’s property 
“exceedingly difficult, if not impossible,”115 and observed that, even though 
the claimant owned the right to mine minerals other than coal on the prop-
erty, there was no evidence that any other minerals existed.116 The Federal 
Circuit noted that the government’s reference to farming was speculative 
and lacked support in the record,117 and explained that the claimant’s pur-
chase of surface acreage was made merely “to facilitate mining” and was 
“not unlike a purchase of mining equipment.”118 The Federal Circuit con-
cluded that “SMCRA took [the claimant’s] coal rights,”119 and emphasized 
“[t]hat is what, and only what, this suit is all about.”120

“[W]here an owner possesses a full ‘bundle’ of property rights, the 
destruction of one ‘strand’ of the bundle is not a taking, because the aggre-
gate must be viewed in its entirety.”121 But as the results in Cane Tennessee 
and Whitney Benefits II reflect, whether a property interest is a “strand” or 
a “bundle” is often a fact-specific and subjective inquiry. Claimants that 
can remove this debate for a lawsuit are therefore best positioned to be 
successful when bringing a claim. Just as a mineral estate owner is likely to 
be a more effective claimant than the owner of another oil and gas interest, 
a mineral estate owner who owns only the minerals is likely to be bet-
ter positioned than a mineral owner that owns both the minerals and the 
surface.122

115 Id. at 405.
116 Id.
117 Whitney Benefits II, 926 F.2d at 1174.
118 Id.
119 Id. (emphasis omitted).
120 Id.
121 Andrus v. Allard, 444 U.S. 51, 65–66 (1979).
122 While most takings case law focuses only on the property that the claimant owns, a 

more expansive view of conceptual severance exists. Writing in dissent in Mahon, Justice 
Brandeis suggested that split ownership of the surface and mineral estates should not neces-
sarily control the “parcel as a whole” analysis. Based on his observation that “[i]f we are to 
consider the value of the coal kept in place by the restriction, we should compare it with the 
value of all other parts of the land,” Justice Brandeis concluded that “[t]he rights of an owner 
as against the public are not increased by dividing the interests in his property into surface 
and subsoil.” Pa. Coal Co. v. Mahon, 260 U.S. 393, 419 (1922) (Brandeis, J., dissenting). The 
coal company in Mahon had originally owned both the surface and the minerals, but had 
sold the surface to Mahon, reserving the right to remove coal under the property. See id. 
at 412 (majority op.). Justice Brandeis nevertheless suggested that he would compare the 
value of the mineral estate to the value of the entire property, not simply that portion of the 
property that the coal company retained when it sold the surface to H. J. Mahon. Reasoning 
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[c] Applying Penn Central to Partial Bans
Not every ban on oil and gas development is as expansive as the broad 

prohibitions on the extraction of hydrocarbons enacted in jurisdictions 
like Mora County, New Mexico and Dryden, New York.123 Often what is 
banned is not oil and gas extraction generally, but aspects of the oil and 
gas development process. Most often that aspect is hydraulic fracturing. 
Hydraulic fracturing bans have been passed at the state level (most notably 
in New York),124 at the county level,125 and in cities and towns across the 
country.126

Although media reports often use the term “hydraulic fracturing” as a 
proxy for oil and gas development operations,127 using this definition of 
convenience can cloud a takings analysis. Though undoubtedly important, 
hydraulic fracturing is only one component of the oil and gas extraction 
process. So unlike bans on extraction, banning hydraulic fracturing does 
not necessarily mean that all oil and gas will remain in the ground. This 
distinction makes the question of whether a ban on hydraulic fracturing 
effects a taking more nuanced.128

that a property owner could not restrict the state’s power to limit the construction of tall 
structures by selling the owner’s interest above 100 feet from the surface, Justice Brandeis 
argued that severing the surface estate from the minerals could not limit the state’s power to 
regulate the subsurface. See id. at 419 (Brandeis, J., dissenting).

123 See supra note 80 and accompanying text.
124 See Findings Statement, N.Y. Dep’t of Envtl. Conservation, “Final Supplemental 

Generic Environmental Impact Statement on the Oil, Gas and Solution Mining Regulatory 
Program,” at 42 (June 2015) (selecting the “No-Action alternative,” prohibiting hydraulic 
fracturing); Thomas Kaplan, “Citing Health Risks, Cuomo Bans Fracking in New York 
State,” N.Y. Times (Dec. 17, 2014). In May 2012, Vermont became the first state to ban 
hydraulic fracturing within its borders. See Vt. Stat. Ann. tit. 29, § 571(a) (“No person may 
engage in hydraulic fracturing within the State.”). Vermont’s ban can be considered sym-
bolic as “[t]here have been no producing wells in Vermont.” Vt. Geological Survey, “Earth 
Resources—Oil and Gas” (Mar. 29, 2012).

125 See, e.g., Mendocino Cnty., Cal., Code §  8.05.030(a) (“It shall be unlawful for any 
government, corporation or natural person to engage in the unconventional extraction of 
hydrocarbons within Mendocino County.”).

126 See Andrew Ba Tran, “Where Communities Have Banned Fracking,” Boston Globe 
(Dec. 18, 2014).

127 Christine Mai-Duc, “Carson Imposes Moratorium on Oil Drilling Over Fear of 
Fracking,” L.A. Times (Mar. 19, 2014).

128 During oral argument on motions to dismiss in SWEPI, the federal district court 
asked SWEPI’s counsel whether, if Mora County banned only hydraulic fracturing, but 
not all hydrocarbon extraction, that ban would constitute a taking. See SWEPI LP v. Mora 
Cnty., N.M., No. 1:14-cv-00035, 2015 WL 365923, at *30 (D.N.M. Jan. 19, 2015). SWEPI’s 
counsel asserted that such a “ban would likely not be a taking, but that it would depend on 
the case’s facts and the wording of the ban.” Id.



13-22 Mineral Law Institute § 13.04[1][c]

While no court has yet applied Penn Central analysis to a ban on hydrau-
lic fracturing, challenges to hydraulic fracturing bans invoke the Penn 
Central factors. There is no doubt that restrictions on hydraulic fracturing 
can have significant economic impact on the value of a mineral estate. It is 
hydraulic fracturing, combined with horizontal drilling, that has facilitated 
the exponential growth in domestic oil and gas production over the last 
decade.129 Particularly for shale plays, the ability to use hydraulic fractur-
ing to stimulate formations is essential to free hydrocarbons for collection 
in a well.130 Without hydraulic fracturing, minerals may remain inacces-
sible and rendered valueless.

In the modern oil and gas industry, the ability to conduct hydraulic 
fracturing is also a feature reasonably incorporated into a mineral devel-
oper’s distinct investment-backed expectations.131 While bans and restric-
tions on hydraulic fracturing represent a relatively recent trend, the use of 
hydraulic fracturing to stimulate wells dates back decades.132 At least two 
million wells in the United States have been stimulated through hydraulic 

129 See John M. Golden & Hannah J. Wiseman, “The Fracking Revolution: Shale Gas as a 
Case Study in Innovation Policy,” 64 Emory L.J. 955 (2015).

130 See U.S. Dep’t of Energy, “How Is Shale Gas Produced?” at 1–2, http://energy.gov/sites/
prod/files/2013/04/f0/how_is_shale_gas_produced.pdf (explaining that “in an unconven-
tional reservoir, like shale, the reservoir must be mechanically ‘stimulated’ to create addi-
tional permeability and free the gas for collection,” and noting that “hydraulic fracturing of 
a reservoir is the preferred stimulation method” (emphasis omitted)). For this reason, it is 
possible that claimants owning minerals in historic or conventional plays—areas in which 
oil and gas was reliably produced before the widespread use of hydraulic fracturing—may 
be less formidable takings plaintiffs.

131 Whether this expectation will remain reasonable is debatable. There is no doubt that 
investors in oil and gas projects will continue to consider hydraulic fracturing possible, and 
indeed even essential, from a technical perspective. But the broadening geographic scope 
of efforts to restrict hydraulic fracturing means that, from a regulatory perspective, using 
the technique may not always be possible, and certainly should not be taken for granted. As 
recent attempts to ban hydraulic fracturing in places like Denton, Texas make clear, even 
oil and gas producers in communities that have traditionally been friendly to the energy 
industry must account for stakeholder opposition and regulatory risk. See Leah McGrath 
Goodman, “To Quiet Calls for Fracking Curbs, Texas Bans Bans,” Newsweek (June 4, 2015).

132 See, e.g., “Secretary of Energy Advisory Board’s Shale Gas Production Subcommit-
tee’s 90-Day Report: Hearing Before the S. Comm. on Energy & Natural Resources,” 112th 
Cong., 11 (2011) (statement of Stephen A. Holditch, Dep’t Head, Petroleum Eng’g, Tex. 
A&M Univ.) (“I have been working in hydraulic fracturing for 40+ years and there is abso-
lutely no evidence hydraulic fractures can grow from miles below the surface to the fresh 
water aquifers.”); Lawrence W. Teufel & James A. Clark, “Hydraulic Fracture Propagation in 
Layered Rock: Experimental Studies of Fracture Containment,” 24 Soc’y of Petroleum Eng’rs 
19 (1984) (describing the development of “massive hydraulic fractures”); C. Robert Fast et 
al., “The Application of Massive Hydraulic Fracturing to the Tight Muddy ‘J’ formation, 
Wattenberg Field, Colorado,” Exploration Frontiers of the Cent. & S. Rockies 293 (Rocky 
Mtn. Ass’n of Geologists 1977).
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fracturing, and up to 95% of all new wells drilled today are hydraulically 
fractured.133 The Secretary of the Interior has acknowledged that “[f]rack-
ing has been an important tool in the toolbox for oil and gas [producers] 
for over fifty years.”134

The third factor of the Penn Central analysis—the character of the gov-
ernment action—will likely pose a greater challenge to mineral owners 
seeking to assert a takings claim. Regulation of hydraulic fracturing is 
likely to be understood as being “directed at protecting the safety, health, 
and welfare of the communities surrounding [oil and gas development].”135 
“The exercise of the police power to address that kind of general public 
welfare concern is the type of governmental action that has typically been 
regarded as not requiring compensation for the burdens it imposes on 
private parties who are affected by the regulations.”136 To the extent that 
regulation of hydraulic fracturing can be tied to preventing nuisance (as 
defined under state law), challenges to those regulations under the Takings 
Clause are likely to be unsuccessful.137

Given this framework, the dispositive question presented is whether 
hydraulic fracturing poses a threat to public health and environmental 
integrity such that it rises to the level of a nuisance. While this standard 
suggests a limit on claimant’s right to compensation, it may also place a 
burden on regulators to substantiate public concerns related to hydrau-
lic fracturing before banning or restricting the practice. In the end, the 
ultimate determination of whether the government action constitutes a 

133 U.S. Dep’t of Energy, supra note 130, at 3; see also 80 Fed. Reg. 16,128, 16,131 (Mar. 26, 
2015) (codified at 43 C.F.R. pt. 3160) (estimating that 90% of wells drilled on federal lands 
in 2013 “were stimulated using hydraulic fracturing”).

134 Sally Jewell, Sec’y, U.S. Dep’t of the Interior, Nat’l Press Club Luncheon Series (Oct. 
31, 2013).

135 Rith Energy, Inc. v. United States, 270 F.3d 1347, 1352 (Fed. Cir. 2001) (finding the 
revocation of a surface mining permit promoted public health and safety by preventing 
harmful runoff); see also Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 
488 (1987) (endorsing government’s right “to protect the public interest in health, the envi-
ronment, and the fiscal integrity of the area”).

136 Rith Energy, 270 F.3d at 1352.
137 Appolo Fuels, Inc. v. United States, 381 F.3d 1338, 1347 (Fed. Cir. 2004) (“It is a settled 

principle of federal takings law that under the Penn Central analytic framework, the govern-
ment may defend against liability by claiming that the regulated activity constituted a state 
law nuisance without regard to the other Penn Central factors.”).



13-24 Mineral Law Institute § 13.04[2]

taking “necessarily requires a weighing of private and public interests”138 
premised on “essentially ad hoc, factual inquiries.”139

[2] Moratoria and Development Delays
Often citing a lack of definitive science on the impact of oil and gas 

development, and particularly hydraulic fracturing, many jurisdictions 
have chosen not to ban development, but to place moratoria on it so that 
impacts can be studied further or so that regulators have time to establish 
the rules necessary to govern development.140 While by definition such 
moratoria cannot represent a permanent taking of a mineral interest, 
government action need not be permanent to manifest into a taking that 
requires compensation.141 Even when the property owner is prevented 
from realizing the value of the property for a finite period, “[w]here this 
burden results from governmental action that amounted to a taking, the 
Just Compensation Clause of the Fifth Amendment requires that the gov-
ernment pay the landowner for the value of the use of the land during this 
period.”142

Because the law recognizes that some delay will be attendant to all com-
plex regulatory schemes, property owners alleging a temporary taking 
must establish “extraordinary delay in governmental decisionmaking.”143 
What constitutes “extraordinary” varies, but in the context of oil and gas 
regulation, it is likely that the bar would be quite high. “The nature of 
the regulatory scheme is especially critical when the permitting process 
requires detailed technical information necessary to determine environ-
mental impacts.”144 Courts recognize that, “for a delay to be excessive, 
it must be substantial, ‘since the Supreme Court has held a claim to be 
unripe even where the application process covering a development project 
required approximately eight years.’ ”145

138 Agins v. City of Tiburon, 447 U.S. 255, 261 (1980).
139 Penn Cent. Transp. Co. v. City of N.Y., 438 U.S. 104, 124 (1978).
140 See, e.g., Clean Energy & Econ. Sec. Act, 2012 N.C. Sess. Laws 143; Kaplan, supra note 

124; Michael Wines, “Colorado Cities’ Rejection of Fracking Poses Political Test for Natural 
Gas Industry,” N.Y. Times (Nov. 7, 2013).

141 See First English Evangelical Lutheran Church v. Cnty. of L.A., 482 U.S. 304, 318–19 
(1987).

142 Id. at 319.
143 Wyatt v. United States, 271 F.3d 1090, 1098 (Fed. Cir. 2001) (quoting Tabb Lakes, Ltd. 

v. United States, 10 F.3d 796, 803 (Fed. Cir. 1993)).
144 Id. at 1098.
145 Kawaoka v. City of Arroyo Grande, 17 F.3d 1227, 1233 (9th Cir. 1994) (quoting Kinzli 

v. Santa Cruz, 818 F.2d 1449, 1454 n.5 (1987)). While most legislatively imposed moratoria 
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Unlike outright bans on development, which may implicate categorical 
takings analysis, temporary prohibitions or moratoria are always analyzed 
under the Penn Central framework.146 When evaluating the economic 
impact of a temporary ban, the “parcel as a whole” evaluation must be 
modified to incorporate a temporal component to the analysis; stated 
another way, the property interest’s diminution in value during the tem-
porary interference must be compared to the value of the property over its 
entire economic life.147 This temporal component represents a significant 
obstacle for mineral owners seeking to assert temporary takings claims 
on the basis of moratoria or other development delays: the mineral estate 
“cannot be rendered valueless by a temporary prohibition on economic 
use, because the property will recover value as soon as the prohibition is 
lifted.”148

[3] Indirect Regulation
Not all regulation of oil and gas development is as straightforward as a 

ban or moratorium on extraction or hydraulic fracturing. There are numer-
ous ways in which federal, state, and local governments can indirectly 
affect the value of a claimant’s mineral estate. Land use planning and zon-
ing ordinances that restrict where, when, and how development activities 
are conducted; limitations on how development sites are accessed; wildlife 
and endangered species controls; and requirements to publicly disclose 
trade secrets and confidential commercial information149 can all inhibit or 
eliminate a mineral owner’s ability to recognize value from the minerals.

are unlikely to be classified as “extraordinary,” temporary takings claims may present a legal 
alternative for energy companies that have had significant projects delayed as a result of 
extended environmental review under the National Environmental Policy Act. Many oil 
and gas projects, particularly in western public lands states, are subject to ongoing environ-
mental review approaching or exceeding 10 years. See, e.g., BLM Wyo. State Office, “NEPA 
Hotsheet” (Aug. 3, 2015).

146 Bass Enters. Prod. Co. v. United States, 381 F.3d 1360, 1365 (Fed. Cir. 2004).
147 Tahoe-Sierra Pres. Council v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 331–32 

(2002) (observing that “[a]n interest in real property is defined by the metes and bounds 
that describe its geographic dimensions and the term of years that describes the temporal 
aspect of the owner’s interest,” and explaining that “[b]oth dimensions must be considered 
if the interest is to be viewed in its entirety”).

148 Id. at 332.
149 State Dep’t of Natural Res. v. Arctic Slope Reg’l Corp., 834 P.2d 134 (Alaska 1991) 

(finding state agency’s use of well data without compensation to drillers providing the data 
did not represent an uncompensated taking where drillers had no reasonable, investment-
backed expectation that agency would not use data for internal agency purposes after an 
initial confidentiality period).



13-26 Mineral Law Institute § 13.04[3]

For local governments, state and federal preemption may leave these 
indirect methods as the only tools available to restrict or limit oil and 
gas development within their communities. In many states, “oil-and-gas 
regulations have traditionally been left to the state and to the Oil and Gas 
Commission,”150 and therefore an outright ban of oil and gas activities 
“strays from the historical territory” of local lawmaking.151 Yet whatever 
mechanisms governments choose to employ, the traditional tests for deter-
mining whether regulatory action constitutes a taking remain the same.152

Perhaps the most significant weakness in a mineral holder’s ability to 
advance a successful regulatory takings claim is that, absent a complete 
prohibition on development (or the application of restrictions that repre-
sent the functional equivalent), oil and natural gas production generally 
remains a profitable activity despite being heavily regulated. While there is 
little debate that regulation often has a meaningful impact on producers’ 
profitability, it is likely to be the rare case where that regulation will make 
oil and gas development “commercially impracticable.”153

150 SWEPI, LP v. Mora Cnty., No. 1:14-cv-00035, 2015 WL 365923, at *92 (D.N.M. Jan. 
19, 2015).

151 Id. (finding that “[r]egulating oil-and-gas production is not within the purview of 
traditional county powers”). Though courts have generally considered the regulation of 
oil and gas a matter traditionally designated to the states, courts also recognize the role of 
local governments in regulating features attendant to development. See id. at *99 (observing 
that the New Mexico Oil & Gas Act, N.M. Stat. Ann. §§ 70-2-1 to -38, omitted regulation 
of pertinent aspects attendant to development such as the “traffic that oil-and-gas pro-
duction creates; noise limitations for production near residential areas; potential nuisance 
issues from sound, dust, or chemical run-off; [and] the impact of oil-and-gas production 
on neighboring properties,” and therefore the Act affords “room for concurrent regulation” 
(quoting Rancho Lobo, Ltd. v. Devargas, 303 F.3d 1195, 1204 (10th Cir. 2002))); Robinson 
Twp. v. Commonwealth, 83 A.3d 901, 979 (Pa. 2013) (“Protection of environmental values 
. . . is a quintessential local issue that must be tailored to local conditions.”). The precise 
scope of a local government’s power to enact regulations that restrict oil and gas develop-
ment is beyond the scope of this chapter.

152 Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 548 (2005) (“[A] plaintiff seeking to 
challenge a government regulation as an uncompensated taking of private property may 
proceed . . . by alleging a ‘physical’ taking, a Lucas-type ‘total regulatory taking,’ a Penn Cen-
tral taking, or a land-use exaction violating the standards set forth in Nollan and Dolan.”).

153 Pa. Coal Co. v. Mahon, 260 U.S. 393, 414 (1922). While rare, examples of such regula-
tions do exist. In 2008, Santa Fe County, New Mexico enacted an ordinance that requires 
proposed oil and gas drilling projects to go through a three-step process involving compre-
hensive land use planning and environmental review before a permit can be approved. See 
Santa Fe Cnty., N.M., Code of Ordinances § 11. One commenter has opined that, “[w]ith 
the great expense required to apply for a permit and the procedural hurdles to make an as-
applied claim . . . . [the ordinance] has effectively banned drilling while not actually stating 
that drilling was banned.” Alex Ritchie, “Creatures of Circumstance: Conflicts Over Local 
Government Regulation of Oil & Gas,” 60 Rocky Mt. Min. L. Inst. 11-1, 11-12 (2014).
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The status of oil and gas production as a highly regulated industry pres-
ents another challenge to takings claims mineral owners might bring. “An 
expectation of profitability in a highly regulated field of business, where a 
license or permit is required for participation, is virtually never, in and of 
itself, considered a compensable property interest.”154 Not only have gov-
ernment entities historically regulated the oil and gas industry, industry 
participants have expressly recognized the role that federal, state, and local 
governments play in mitigating the impacts of oil and gas development.155 
And beyond these measures, oil and gas companies frequently apply best 
practices that have the effect of self-regulation; examples include, but are 
not limited to, the construction of sound walls and visual barriers, restric-
tions on times of day when activity will occur or when trucks and equip-
ment can be brought to the site, voluntary setbacks, and the establishment 
of conservation easements and mitigation banks.156 The reality is that, 
however a regulatory restriction is formatted, oil and gas interest holders 
face a tough road when advancing regulatory takings claims.

§ 13.05 Conclusion
The exponential growth in domestic oil and gas production has brought 

with it a robust debate over how to balance the socioeconomic benefits 
of oil and gas production with efforts to mitigate certain aspects of that 
development’s impact on communities. That debate has resulted in a pro-
liferation of regulatory activity aimed at oil and gas development. Some 
of that activity represents sincere attempts to protect public health and 
environmental values; other efforts may be better described as attempts to 
halt oil and gas development in total. Whatever the government’s motive, 
in certain circumstances regulation may result in a governmental taking 
of an ownership interest in the mineral estate. While nothing prevents the 
government from taking private property for public purposes, when 
the gov ernment does effect a taking, our constitutional system requires the 
government to pay compensation.

154 Kafka v. Mont. Dep’t of Fish, Wildlife & Parks, 2008 MT 460, ¶ 58, 348 Mont. 80, 201 
P.3d 8; see also Branch v. United States, 69 F.3d 1571, 1575 (Fed. Cir. 1995) (emphasizing 
that an individual engaged in a highly regulated industry “is deemed to understand that 
if his [business] . . . is operated in violation of laws or regulations,” the government may 
take possession of the business “and no compensation for that governmental action will 
be due”).

155 Jim Martin, Coloradans for Responsible Energy Dev., “Is Fracking Regulated?” (Feb. 
20, 2015).

156 To the extent that any of these best practices are less than voluntary and actually rep-
resent conditions of development approval, those conditions could implicate an exaction 
analysis under Nollan and Dolan. See § 13.03[3], supra.






