
Ms. Manal Corwin 
Deputy Assistant Secret. (Intern. Tax Affairs) 
United States Department of Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 
USA 

Frankfurt, October 27 2011 

Dear Ms. Corwin 

Commerzbank is pleased to submit the following comments regarding guidance to be issued by the 
Department of the Treasury ("Treasury") and the Internal Revenue Service ("IRS") in respect to the 
implementation of the Foreign Account Tax Compliance subtitle of the Hiring Incentives to Restore 
Employment Act of 2010 (referred to herein as "FATCA"). 

Commerzbank is a leading bank for private and corporate customers in Germany. With the business 
segments Private Customers, Mittelstandsbank (corporate banking), Corporates and Markets 
(multinational corporations and investment banking), Central and Eastern Europe, and Asset Backed 
Finance, Commerzbank offers its customers an attractive product portfolio and is a strong partner for 
the export-oriented small and medium sized enterprises ("SME") sector in Germany and worldwide. 
With a future total of some 1,200 branches, Commerzbank has one of the densest networks of 
branches among German private banks. It has a presence in over 60 locations in 50 countries and 
serves more than 14 million private clients and one million business and corporate clients worldwide. 
In 2010, Commerzbank posted gross revenues of EUR 12.7 billion and had some 59,100 employees. 

Commerzbank understands and accepts the intentions of Treasury and the IRS in implementing 
FATCA. It is our intent and expectation to meet the goals of FATCA by becoming a participating 
foreign financial institution ("FFI"), provided the forthcoming guidance allows us to do so in a manner 
that is practical and economical. That stated, we request that you consider the fact that certain 
elements of implementing FATCA may be unduly burdensome. We believe that the suggestions 
contained herein, which retain the integrity of the legislation and are not in opposition to the intention 
of the statute, should contribute to the successful implementation of FATCA and maximize the 
participation of FFIs. It is imperative that disproportionate costs and insoluble legal conflicts be 
avoided. For example, our preparatory analysis determined that the costs to Commerzbank of 
building a withholding engine would be EUR 20-30 million in the absence of ameliorating guidance 
that takes a realistic approach to eliminate inordinate costs. In order to reduce implementation cost 
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to a commercially reasonable effort by avoiding withholding scenarios, Commerzbank is prepared to 
further serve complying US customers and participating banks but intends to terminate relationships 
- where legally possible - with recalcitrant account holders and NPFFIs. 

It is further essential that particularly the points listed below be taken into account in formulating the 
forthcoming guidance. Although these points have been identified as the most pressing within 
Commerzbank's FATCA preparatory analysis, they are highly relevant for the German banking 
industry as a whole. Our comments are intended to facilitate FATCA compliance in a manageable 
way. We thus provide proposals to address the practical issues identified below. In this context, we 
would also like to draw your attention to the recent comment letter of the Association of German 
Banks ("Deutsche Kreditwirtschaft," or "DK") dated October 5, 2011. In that letter, the same and 
additional aspects are raised and proposals for solutions are offered. Commerzbank has 
emphasized these aspects in a recent meeting with representatives of the EU Commission, which is 
also in discussions with the IRS and Treasury regarding the implementation of FATCA. 

We would welcome discussing these items and other results of our preparatory analysis with you in 
more detail, and we offer to do so in a personal meeting with our FATCA project leaders and other 
Commerzbank representatives as soon as is convenient for you. 

The application of passthru withholding based on Commerzbank's US investments 
("passthru payments percentage") 

The passthru payment concept essentially includes two aspects for self-originated payments for the 
bank: (i) a quarterly determination of the assessment basis (so-called "passthru payment 
percentage"); and (ii) a corresponding withholding of a 30 percent tax. The assessment basis 
corresponds to the share of US investments compared to all investments of the respective financial 
institution, taking into account, but not limited to, the passthru payment percentages of other FFIs in 
which the financial institution invests. 

We appreciate the clarification of the term "passthru payment" in Notice 2011-34. However, the 
broadened definition makes it impossible for Commerzbank to implement the required withholding 
based on this definition from both a regulatory and practical perspective. The concept of the 
calculation of the passthru payment percentage is unrealistic and will simply not function in practice. 
This holds at least for commercial banks such as Commerzbank. While we understand that asset-
based calculations may be undertaken in the investment fund industry, there are currently no legal or 
regulatory obligations for German banks to perform the required analysis of US assets in relation to 
total assets. Calculating the passthru payment percentage would be a completely new procedure for 
German banks. Related to the practical aspects, including e.g. the comprehensive analysis of 
structured products and related underlying multi-tier passthru payment percentages, the 
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implementation would take years if all entities of an FFI group would have to be taken into account as 
well as the passthru payment percentage of lower-tier FFIs. In order to calculate the passthru 
payment percentage quarterly, an FFI would be required to deploy a significant amount of labor and 
resources. To give an example: based on our preparatory analysis, we estimate that implementing 
the passthru payment concept into the existing IT infrastructure would cost roughly EUR 5-10 million 
for just the Commerzbank parent entity in Germany alone. The current IT infrastructure does not 
identify US assets according to the definition in FATCA. There are approximately 70-80 individual IT 
systems that would need to be adapted to be able to do so. Additionally, taking into consideration 
just the two largest FFI subsidiaries of the Commerzbank Group (BRE Bank in Poland and Bank 
Forum in Ukraine), with several more IT systems, implementation would cost roughly EUR 10-20 
million for the Commerzbank Group. Further, Commerzbank would be reliant on hundreds of 
unrelated FFIs in which it is invested to report their respective passthru payment percentages in a 
timely manner. If an unrelated FFI did not timely report its passthru payment percentage, it would be 
deemed to have a passthru payment percentage of 100 percent, which would artificially inflate 
Commerzbank's own passthru payment percentage. Finally, the calculation would be required to be 
performed on a quarterly basis. The level of turnover that global banks have in their portfolios, some 
of which is dictated by regulatory requirements, adds another complexity to this calculation. 
Considering such implementation efforts we think that the intended benefit would not outweigh the 
associated costs and that the passthru-payment concept should be revised. 

We understand that one stated purpose of this approach is to avoid structures which might use 
"blocker FFIs" to circumvert the goals of FATCA, but we also believe that the burden placed on 
financial institutions such as ours is disproportionate to this risk. We therefore propose to introduce 
an elective passthru payment percentage, which we believe will greatly alleviate the burden and 
expenses of passthru withholding on banks: 

Proposal: 

Commerzbank proposes that banks that are participating FFIs may elect to apply a passthru 
payment percentage of 20 percent with respect to passthru payments made to depository 
accounts or financial accounts other than custodian accounts (e.g. qualifying bonds issued by 
the FFI as a debt interest). 

Unlike custodial accounts, income from depository and debt or equity interest accounts (e.g., 
a simple savings account or a qualifying bond) is not directly related to specific investments 
made by the account holder. Where passthru payment withholding on payments to such 
accounts may nevertheless be necessary to enforce FATCA, allowing banks to elect to apply 
a 20 percent passthru payment percentage would enable the banks to ensure FATCA 
compliance by making a relatively simple election, rather than expending vast resources on 
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determining a passthru payment percentage, while at the same time retaining the 
enforcement mechanism of passthru withholding. A 30 percent withholding tax on 20 percent 
of each impacted payment would amount to 6 percent of the gross amount of each such 
payment. Considering the current market environment that percentage of each gross 
payment would still have a major impact on the return on the account holder's investment, 
thus providing the intended incentive for the account holder to comply with all documentation 
requirements. 

Commerzbank accepts that it would still calculate and report a passthru payment percentage for any 
participating FFIs in our Group to the extent that these entities are themselves investment funds or 
similar vehicles. We have analyzed to which of our FFI group members the passthru payment 
percentage should apply in order to both provide relief from the enormous burden of calculating this 
percentage for all entities while still providing the most relevant information to the IRS in an effort to 
support the stated purpose of FATCA. We would be pleased to present these findings and discuss 
our methodology as well as the results of this analysis in more detail. 

Grace periods for withholding 

a) Passthru payment withholding 
Commerzbank is prepared to implement required policies and procedures in compliance with the 
FATCA regulations and to terminate client relationships in its FFI group where required and possible. 
Commerzbank plans to structure its operations in such a way that it will never be in situations where 
it will have to withhold on any payments, including passthru payments. In order to make the FATCA 
implementation as efficient as possible, Commerzbank intends to avoid implementing an electronic 
withholding engine, instead intending to terminate relationships with recalcitrant account holders. 

We have, however, found that many jurisdictions, while generally permitting us to close accounts, 
impose a wait period, often of several months, before we may close the account. Requiring banks to 
build withholding systems at great expense should not be necessary where the banks are actively 
undertaking the process of eliminating accounts that would otherwise give rise to withholding and are 
only prevented from doing so by locally mandated wait periods. 

Commerzbank understands that the IRS may not accept long-term withholding on recalcitrant 
accounts, which is why developing and implementing a comprehensive withholding procedure with 
only a short useful life (e.g., 1-2 years) will neither be economically responsible nor necessary for 
achieving compliance with FATCA. Commerzbank therefore appreciates clarification on possible 
withholding requirements with respect to interim periods during which accounts or banking 
relationships will be closing down or terminating. 
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Proposal: 

Commerzbank proposes that where a bank is in the process of eliminating an offending (e.g., 
recalcitrant) account or a banking relationship but must wait to do so to comply with applicable 
local requirements, a grace period will apply on passthru withholding if the FFI can show that 
relevant closing down procedures for recalcitrant account holders or non-compliant 
counterparties are in place. 

To the extent Treasury and the IRS continue to consider what measures should be taken to 
address long-term recalcitrant accounts, including whether, and in what circumstances, FFI 
agreements should be terminated due to the number of recalcitrant account holders remaining 
after a reasonable period of time, the term "reasonable period of time" should mean, at a 
minimum, the time it takes for an FFI to close an account or a counterparty relationship under 
the local statutes to which the respective FFI is subject. During such periods of closing 
accounts or counterparty relationships (grace period), no withholding obligation should apply 
for such FFIs as long as the FFI demonstrates that it has used its best efforts to obtain 
cooperation from recalcitrant account holders and to terminate the client relationship. 

b) Withholding on payments to non-participating FFIs 

In addition to having custodial, depository and equity or debt interest accounts, the Commerzbank 
Group engages in transactions with a significant number of counterparties. For example, 
Commerzbank and a counterparty may engage in an interest rate swap. If Commerzbank were 
obligated to make a payment to a non-participating FFI counterparty, that payment could be subject 
to withholding under FATCA. 

Similar to recalcitrant accounts, Commerzbank intends to avoid such withholding by terminating any 
counterparty relationships that could give rise to a withholding requirement. However, terminating 
such relationships may also be subject to legally mandated wait periods. 

Proposal: 

Commerzbank proposes that where a bank is in the process of eliminating a counterparty 
relationship but must wait to do so to comply with applicable legal requirements, a grace 
period on withholding will be imposed if the FFI can show that it is undertaking procedures to 
terminate the relationship. 

To the extent Treasury and the IRS continue to consider what measures should be taken to 
address long-term non-participating FFI couterparties, including whether, and in what 
circumstances, FFI agreements should be terminated due to the number of non-participating 
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FFI counterparties remaining after a reasonable period of time, the term "reasonable period 
of time" should mean, at a minimum, the time it takes for an FFI to close a couterparty 
relationship under the local statutes to which the respective FFI is subject. During such 
periods of closing counterparty relationships (grace period), no withholding obligation should 
apply for such FFIs as long as the FFI demonstrates that it has used its best efforts to obtain 
cooperation from such counterparties and to terminate the counterparty relationship. 

Group-wide view on account holders 

A group-wide aggregation of any account data, including account values, with respect to the 
identification of preexisting individual accounts but also in general would be a tremendous technical 
challenge for Commerzbank's IT systems which would be associated not only with disproportionately 
high expenditures, but also with problematic legal aspects, specifically with regard to data protection 
laws. For example, as discussed in the comment letter submitted by Allianz on November 3, 2010, 
the EU Privacy Data Protection Directive of 1995 has been implemented into German law and would 
impose significant penalties in the case of the unlawful transfer of data. An unlawful transfer of data 
could include transfers of data for accounts even where waivers have been collected, since the 
related consequence of closing an account or withholding 30 percent on an account may result in the 
waiver being deemed to have been signed under duress, therefore resulting in an invalid waiver. 
This is an issue that is of great concern to the German banking industry and is currently being 
analyzed in more detail not only on the German level but - according to representatives of the EU 
commission - also on the level of the EU institutions. The impact to the current IT landscape would 
hold true particularly in relation to the required annual retesting of the $500,000 account balance 
threshold. The current customer data systems do not allow for any aggregation of account values 
throughout various groups of subsidiaries, especially not on a cross-border basis. System-related 
and statutory data protection restrictions such as these must be properly considered when finalizing 
the FATCA regulations. 

In order to illustrate this fact pattern for Commerzbank Group, we have attached a graphic showing 
the IT landscape of Commerzbank's five business segments: Private Clients, Corporates & Markets, 
Mittelstandsbank, Central and Eastern Europe, and Asset-Backed Finance (cf. Appendix 1). Please 
note that this is only a very high-level overview and applies only with respect to the client onboarding 
process. Furthermore, we have attached another graphic displaying the preliminary result of our 
legal entity analysis stemming from our FATCA preparatory analysis and illustrating the high number 
of entities and locations involved, which contribute to rendering group-wide aggregation inoperable 
(cf. Appendix 2). 
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Proposal: 

Although we recognize that, according to Notice 2011-34, the required aggregation is subject 
to "the FFI's existing computerized information management, accounting, tax reporting, or 
other recordkeeping systems," Commerzbank proposes that (aggregated) account values 
should generally only be calculated on an FFI by FFI basis based on the individual FFI's 
existing computerized information management, accounting, tax reporting, or other 
recordkeeping systems. Such an FFI-based approach has already been introduced by the 
IRS for the annual reporting on US accounts (cf. Section IV.D.2, "Branch Reporting Election 
and Reporting by Affiliates" of Notice 2011-34). We propose aligning these approaches, 
believing that the objective of FATCA would not be impaired by such alignment, including the 
IRS's concern regarding duplicative reporting, and ask that the respective guidance reflect this 
in its wording. The regulations could include an anti-abuse provision addressing any 
concerns that a PFFI might split a customer's accounts amongst multiple group members in 
order to stay below the thresholds. Alternatively, another solution to take into account any 
abuse concerns could be that the total threshold for a participating FFI group is split up and 
allocated to the individual entities of a participating FFI group by the participating FFI group's 
own discretionary decision, this allocation key being declared in advance to the IRS for 
monitoring purposes. 

Simplified procedures 

a) Deemed-compliant status for local FFI members of participating FFI groups 

Commerzbank notes with approval Section III.B of Notice 2011-34, which provides that certain local 
members of participating FFI groups may be deemed-compliant. Because the Commerzbank Group 
contains approximately 2,500 legal entities, many of which may be FFIs, requiring each FFI in our 
group to enter into a full participating FFI agreement and to build a full system for reporting on US 
accounts would lead to great complexity and expenses. We believe that deemed-compliant status for 
certain of our affiliates can greatly reduce those expenses by allowing us to use a streamlined 
process for those affiliates that already do not have US accounts or have only minimal US accounts. 
Such an affiliate could terminate any minimal US accounts it does have or transfer them to a 
participating FFI member of the group. The affiliate would be deemed-compliant and would therefore 
not be required to implement a reporting process more comprehensive than necessary to confirm 
that the FFI continues to meet the requirements of its deemed-compliant certification. 

However, Notice 2011-34 imposes strict geographical limitations as a prerequisite for an affiliate's 
qualification for deemed-compliant treatment under this category. According to Section III.B of Notice 
2011-34, to be deemed-compliant, a Commerzbank subsidiary would not be permitted to have any 
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US clients and, in addition, would not be permitted to maintain any business activities outside its 
country of organization. Such a geographical limitation of business activities makes it almost 
impossible for the vast majority of subsidiary FFIs of the Commerzbank Group to obtain deemed-
compliant status. However, some of these Commerzbank subsidiaries have, or will have, no US 
accounts, so that they would strive for deemed-compliant status in order to minimize FATCA 
compliance costs and to avoid the risks and consequences of being non-compliant. 

While the geographical restrictions provided for certain local banks in Section III.A of the Notice 
appear designed to limit that deemed-compliant category to certain types of entities that may 
inherently present a lower risk of use by US persons, we do not believe a similar geographical 
restriction to be necessary in Section III.B of the Notice. Rather, we believe that Section III.B should 
provide a process that permits participating FFI groups to streamline their compliance processes by 
permitting them to terminate or migrate US accounts into specific affiliates, so that certain other 
affiliates, which either already do not or will not have US accounts, may become deemed-compliant. 
Because such deemed-compliant affiliates will be members of a participating FFI group (which 
presumably will undergo a coordinated FFI Agreement process under the principles of Section VI.A of 
the Notice), additional safeguards exist on such affiliates that obviate the need for restrictive 
geographical limitations. 

Proposal: 

Commerzbank therefore proposes that the relevant geographical limitations be removed from 
the definition of the deemed-compliant status for local FFI members of participating FFI 
groups. 

b) Review of account files (pre-existing individual accounts) 

Notice 2011-34 provides for a 6-step-approach for identifying pre-existing individual accounts. For 
private banking accounts and accounts with a balance of $500,000 or more, the respective FFI must 
- in addition to an electronic search - review paper account files. Current market estimates for 
undertaking such review vary between several hours up to a day per account. Considering that such 
review would include at least 80,000 accounts within the Commerzbank Group and applying a 
conservative estimate of 3 hours to review the paper files of each account, such a review would last 
approximately 150 man years (80,000 accounts times 3 hours per account, assuming 8 hours worked 
per day and 200 days of work each year). 

To finalize such a review using the timeframe set by the IRS for private banking accounts, i.e., at the 
latest until December 31, 2014 (assuming Commerzbank will enter into an FFI agreement by June 
30, 2013), Commerzbank would have to deploy approximately 50 people over the next 3 years just to 
review the relevant paper files (150 man years divided by 3 years equals 50 full time employees) 
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Based on a daily (internal) cost rate of EUR 1,000 per employee, this leads to an estimated cost of 
EUR 30 million. This estimated cost is only the cost of diligence on private banking and high value 
accounts. It does not include the additional costs Commerzbank would incur to obtain necessary 
documentation once an account has been identified as having US indicia, like, e.g., customer 
communication, letters to be sent to customers, follow-ups, call centers for questions, collect and 
store documentation, etc. 

This is a burden which by far exceeds a reasonable effort with respect to the identification of pre
existing individual accounts. Such manual process must be revised by the option to rely on 
electronic procedures (e.g., scanning and reading programs) like US authorities have already 
accepted with respect to the implementation of other regulatory frameworks and as is currently 
already being done for forensic accounting related to some criminal investigations. 

Proposal: 

Commerzbank therefore proposes that future regulations will provide for an option that FFIs -
with respect to the review of the paper account files - may use and rely on market standard 
data processing tools in order to perform the paper account file indicia search for pre-existing 
individual accounts as outlined in Steps 3 and 5 of Notice 2011-34 and as amended by Notice 
2011-53. Such data processing-based searches may, e.g., include scanning paper account 
files, converting them into (electronically) readable documents and, running the indicia search 
based on such converted documents. 

Such an approach would significantly reduce the efforts to review pre-existing account files while still 
providing a comparable or a even better level of diligence. In fact, such an approach is the only 
approach which may be audited properly, as a manual review of paper files would lack a consistent 
approach with respect to the review itself. 

Local legal restrictions (e.g., termination of relationships with recalcitrant account holders) 

Sec. I.C of Notice 2011-34 may require a participating FFI to close accounts of long-term recalcitrant 
account holders to avoid the IRS terminating its FFI agreement. We understand and support the 
premise of this potential aspect of FATCA, i.e., that withholding on recalcitrant account holders should 
not become a permanent substitute for collecting and reporting information with respect to these 
accounts. The Commerzbank Group, however, operates in countries in which terminating the client 
relationship is only permissible after a certain extended period of time or, in some cases, not at all. 
This places the bank into an insoluble legal conflict. Terminating accounts and relationships in 
addition to withholding of a 30 percent tax in such cases exposes Commerzbank to substantial legal 
and corresponding potential liability risks. It is imperative to avoid these critical situations where 
complying with FATCA and at the same time complying with compulsory national law are in direct 
conflict. 
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Proposal: 

Commerzbank proposes that conflicting national/local laws - whereever applicable - will not 
negatively impact awarding or maintaining participating FFI status within the framework of an 
agreement concluded with the IRS. 

To the extent Treasury and the IRS continue to consider what measures should be taken to 
address long-term recalcitrant accounts, including whether, and in what circumstances, FFI 
agreements should be terminated due to the number of recalcitrant account holders remaining 
after a reasonable period of time, FFI agreements should not be terminated in case of certain 
recalcitrant accounts remaining that cannot be closed due to conflicting national/local laws of 
each respective FFI, provided the FFI has diligently pursued the closing of the accounts to the 
extent permissable under national/local laws. Upon request by the IRS, the FFI would have to 
provide appropriate legal evidence establishing compulsory national law restrictions as well as 
documentary evidence as to the account closing process. 

Use of existing data based on local regulatory requirements 

The practical implementation of the FATCA regime in the different local jurisdictions involved will be 
achieved significantly more efficiently to the extent that the information that is necessary to be FATCA 
compliant can be drawn from currently existing data. Commerzbank's FATCA preparatory study 
shows that there is a significant potential for cost savings by the use of such existing data. At the 
same time, there is low risk of abuse or manipulation of such data with regard to the detection of US 
persons, as these data have their origin in well-established regulatory local law. We would like to 
illustrate this and propose two major areas where relying on local regulatory data should be permitted 
in order to comply with FATCA in Germany: 

a) Expanded affiliated group 

Proposal: 

Commerzbank proposes to allow the use of German supervisory banking law (Sec. 1 KWG) 
(cf. Appendix 3) to determine whether members of the affiliated group are FFIs. This law 
contains a comprehensive legal definition of any type of financial institution, including banks, 
that are subject to German supervisory banking law. Commerzbank, and presumably every 
German banking group, maintains a data warehouse containing relevant information on any 
legal entity which is part of its group, identifying those entities which are financial institutions in 
the sense of Sec. 1 KWG. 
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Permission by the IRS to use this qualification for purposes of the FATCA regime would allow 
straightforward and reliable identification of each member of the Commerzbank Group as a FATCA 
FFI and ensure consistent application of the standards. With approximately 2,500 entities in 
Commerzbank's affiliated group, such a rule would greatly simplify the process of identifying FFIs. 

b) NFFEs maintaining an "active trade or business" 

Proposal: 

With regard to the identification and documentation of pre-existing and new NFFEs 
maintaining an "active trade or business" as "excepted NFFEs," Commerzbank proposes to 
allow that these be identified on the basis of the globally acknowledged system of 
classification of business enterprises (including ISIC (OECD), NAICS and SIC (both US), 
NACE (EU) or WZ (Germany)). 

NACE is an acronym for "Nomenclature Generale des Activites Economiques dans les 
Communautes Europeennes." NACE was implemented into German law as the industry 
classification standard WZ ("Wirtschaftszweigsystematik"), which is compulsory for the enterprise 
classification of banking clients. This standard is ultimately derived from the international industry 
classification standard ISIC of the United Nations. To our knowledge, the US has similar 
classification standards with the NAICS (North American Industry Classification System) and SIC 
(Standard Industry Code) (cf. Appendix 4). 

According to Commerzbank's preparatory study, the existing data warehouses for industry 
classification could be used to identify NFFEs with an "active trade or business," making it both 
simpler to document and secure for the IRS to qualify and administer this group of NFFEs according 
to the FATCA regulations. This would greatly simplify the process of identifying excepted NFFEs. 
Our Mittelstandsbank business alone has approximately 140,000 entity accounts that must be tested 
for an active trade or business. Using a conservative estimate of 3 hours to review each such 
account and assuming daily (internal) costs of EUR 1,000 per employee (i.e., the same costs we 
estimated as for reviewing publicly traded and high value individual accounts) leads to an estimated 
cost of EUR 52.5 million - just for determining whether NFFE account holders would be engaged in 
an active trade or business. 

We understand possible concerns that such industry codes may be self-selected, i.e., that an entity 
could choose a certain industry code even though it is not engaged in a trade or business in that 
industry. However, considering the efforts associated with a manual review of all relevant NFFE 
account holders we think that the intended benefit would again not outweigh the associated costs 
and that the review procedure should be revised as suggested. In fact, with respect to preexisting 
accounts especially, we do not believe this to present a risk because at the time such entities 
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selected their industry codes, they would not have been aware that FATCA would be enacted; thus, 
they would have had no incentive to manipulate their codes in an attempt to evade US income tax. 
With respect to new accounts, it may be appropriate for FFIs - in addition to the applicable 
classification (e.g. NAICS, NACE or WZ) - t o undertake some additional investigation (e.g., checking 
the client's website to see if the industry code is likely accurate) to determine whether an NFFE has 
an active trade or business. Regulations should here be based on a best efforts rule and should 
provide examples of the sorts of additional investigation an FFI could undertake to meet its diligence 
requirements with respect to new accounts. 

We would be happy to meet with you to discuss and elaborate on these specific proposals as well as 
the general approach to rely on local regulatory law for FATCA purposes in more detail. 

Sincerely, 

Dr. Eric Strutz Markus Beumer 
Member of the Board Member of the Board 
of Managing Directors of Managing Directors 

Enc 

CC: 
Michael Plowgian 
Office of International Tax Counsel 
US Department of the Treasury 
1500 Pennsylvania Ave., N.W. 
Washington, DC 20220 

Jesse Eggert 
Office of International Tax Counsel 
US Department of the Treasury 
1500 Pennsylvania Ave., N.W. 
Washington, DC 20220 

Patricia McClanahan 
Special Counsel to the Deputy Chief Counsel (Technical) 
Internal Revenue Service 
1111 Constitution Ave., N.W. 
Washington, DC 20224 
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John Sweeney 
Attorney, Office of the Associate Chief Counsel (International) 
Internal Revenue Service 
1111 Constitution Ave., N.W. 
Washington, DC 20224 

Kathryn Holman 
Attorney, Office of the Associate Chief Counsel (International) 
Internal Revenue Service 
1111 Constitution Ave., N.W. 
Washington, DC 20224 

Contacts for FATCA Project at Commerzbank AG 

Dr. Stephan Schneider 
Stephan.Schneider2@commerzbank.com 
Phone: +49 69 136 49782 

Dr. Carsten Schmidt 
Carsten.Schmidt@commerzbank.com 
Phone: +49 69 136 29415 

Jochen Kuhlhoff 
Jochen.Kuhlhoff@commerzbank.com 
Phone: +49 69 136 22491 
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Appendix 1: IT Landscape 
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Appendix 2: Legal entity (affiliated group) analysis 

Europe Thereof Worldwide Thereof 

Germany 8Bank Holdings. 1 Pnvate Deposit Bank,4 Capital Singapore 1 Bank Holding, I Pnvate Deposne Bank, 2 
Investment Companies. 1 Other Credit Institution. 17 Asset Management Companies 
Other Financial Institutions 

Luxembourg 2 Private Deposit Banks. 2 Asset M anagement Brasll 2 Private Banking Institutions, 2 Other Financial 
Companies, 4 Other Financial Institutions. I Capital Instrtutions 
Investment Company. 11nvestment Holding Company 

Great Britain 1 Bank Holding. 11nvestment Holding Company. 1 Cayman Island 11nvestment Holding Company, 2 Other 
Capital Investment Company. 4 Other Financial Financial Institutions 
Institutions 

Franc* 2 Capital Investment Companies. 4 Other Financial Bermuda I Investment Holding Company, t Other 
Institutions Finance Company 

Poland 3Pnvate Banking Institutions. I Capital Investment Chile 2 Other Financial Institutions 
Company. 2 Other Financial Institutions, I Investment 
services provider 

Netherlands I Bank Holding, 1 Prr/ate Deposit Bank Hongkong 2 Other Financial institutions 

Hungary 1 Pnvate Deposit Sank India I Other Financial Institution 

Jersey 1 Asset M anagement Company (to be confirmed * Japan 1 Other Credit institution 

closing down) 

Russia I Private Deposit Bank 

Ukraine 1 Credit institution 
T o t a l 1 0 B a n k Holding. 8 Private) Deposit Bank. 9 Capital T o t a l 1 B a n * Holding. 4 Private Deposit Bank. 2 

Investment Companies, 2 Investment Holding Investment Holding Company. 2 Asset 
Company. 3 Asset Management Companies, 1 Management Companies, 2 Other Credit 
Other Credit institution. 31 Other Financial Institutions, 9 Other Financial institutions. 1 
institutions. 1 Investment services provider OtherFlnance Company 
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Appendix 3: § 1 KWG 

http://www. iuscomp. org/gla/statutes/KWG htm 

Part I General Provisions 

Division 1. Credit institutions, financial services institutions, financial holding companies and fi
nancial enterprises 

1. Definitions 

(1) Credit institutions are enterprises which conduct banking business commercially or on a scale which 
requires a commercially organised business undertaking. Banking business comprises 

1. the acceptance of funds from others as deposits or of other repayable funds from the public 
unless the claim to repayment is securitised in the form of bearer or order debt certificates, irre
spective of whether or not interest is paid (deposit business), 

2. the granting of money loans and acceptance credits (lending business), 

3. the purchase of bills of exchange and cheques (discount business), 

4. the purchase and sale of financial instruments in the credit institution's own name for the ac
count of others (principal broking services), 

5 the safe custody and administration of securities for the account of others (safe custody busi
ness), 

6. the business specified in section 1 of the Act on Investment Companies (Gesetz liber Kapita-
lanlagegesellschaften) (investment fund business), 

7. the incurrence of the obligation to acquire claims in respect of loans prior to their maturity, 

8. the assumption of guarantees and other warranties on behalf of others (guarantee business), 

9. the execution of cashless payment and clearing operations (giro business), 

10. the purchase of financial instruments at the credit institution's own risk for placing in the market 
or the assumption of equivalent guarantees (underwriting business), 

11. the issuance of prepaid cards for payment purposes, unless the card issuer is also the service 
provider and hence the recipient of the payment made using the card (prepaid card business), and 

12. the creation and administration of units of payment in computer networks (network money busi
ness). 

(la) Financial services institutions are enterprises which provide financial services to others commercially 
or on a scale which requires a commercially organised business undertaking, and which are not credit 
institutions. Financial services are 

1. the brokering of business involving the purchase and sale of financial instruments or their docu
mentation (investment broking), 

2. the purchase and sale of financial instruments in the name of and for the account of others (con
tract broking), 

3. the administration of individual portfolios of financial instruments for others on a discriminatory 
basis (portfolio management), 
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4. the purchase and sale of financial instruments on an own-account basis for others (own-account 
trading), 

5. the brokering of deposit business with enterprises domiciled outside the European Economic 
Area (non-EEA deposit broking), 

6. the execution of payment orders (money transmission services), and 

7. dealing in foreign notes and coins (foreign currency dealing). 

( lb) For the purpose of this Act, "institutions" are credit institutions and financial services institutions. 

(2) For the purposes of this Act, managers (Geschaftsleiter) are those natural persons who are appointed 
by law, articles of association or partnership agreement to manage the business of and represent an insti
tution organised in the form of a legal person or partnership. In exceptional cases the Federal Banking 
Supervisory Office may also revocably designate as manager another person entrusted with the manage
ment of an institution's business and authorised to represent it if that person is trustworthy and has the 
necessary professional qualifications; section 33 (2) applies. If the institution is operated by a sole pro
prietor, a person whom the proprietor has entrusted with the management of the institution's business and 
authorised to represent it may be revocably designated as manager in exceptional cases on the conditions 
specified in sentence 2. If a person is designated as manager by virtue of an application by the institution, 
the designation shall be revoked upon the application of the institution or the manager. 

(3) Financial enterprises are enterprises which are not institutions and whose main activities comprise 

1. acquiring participating interests, 

2. acquiring money claims against payment, 

3. concluding leasing contracts, 

4. issuing or administering credit cards or travellers' cheques, 

5. trading in financial instruments for their own account, 

6. advising others on investing in financial instruments (investment advice), 

7. advising enterprises on their capital structure, their industrial strategy and associated issues; ad
vising them and offering them services in the event of corporate mergers and acquisitions, or 

8. arranging loans between credit institutions (money-broking business). 

The Federal Ministry of Finance, after having consulted the Deutsche Bundesbank, may designate by 
regulation other enterprises as financial enterprises, whereby the list in the appendix to Council Directive 
89/646/EEC of December 15, 1989 on the coordination of laws, regulations and administrative provisions 
relating to the taking-up and pursuit of the business of credit institutions and amending Directive 
77/780/EEC (Official Journal of the European Communities No. L 386, page 1) (Second Banking Coor
dination Directive) is extended. 

(3a) Financial holding companies are financial enterprises whose subsidiaries are exclusively or primarily 
institutions or financial enterprises, with at least one subsidiary being a deposit-taking credit institution or 
a securities trading firm. 

(3b) Mixed-activity holding companies are enterprises which are neither financial holding companies nor 
institutions, with at least one subsidiary being a deposit-taking credit institution or a securities trading 
firm. 

(3c) Ancillary banking services enterprises are enterprises which are neither institutions nor financial en
terprises and whose main activity comprises administering real estate, operating computer centres or per-
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forming other activities which are ancillary activities relative to the main activity of one or more institu
tions. 

(3d) Deposit-taking credit institutions are credit institutions which receive deposits or other repayable 
funds from the public and conduct lending business. Securities trading firms are institutions which are not 
deposit-taking credit institutions and which conduct banking business within the meaning of subsection 
(1) sentence 2 numbers 4 or 10 or which provide financial services within the meaning of subsection (la) 
sentence 2 numbers 1 to 4 unless the banking business or financial services are confined to foreign ex
change, units of account or derivatives within the meaning of subsection (11) sentence 4 number 5. Secu
rities trading banks are credit institutions which are not deposit-taking credit institutions and which con
duct banking business within the meaning of subsection (1) sentence 2 numbers 4 or 10 or provide finan
cial services within the meaning of subsection (la) sentence 2 numbers 1 to 4. 

(3e) Stock exchanges or financial futures exchanges within the meaning of this Act are stock markets or 
financial futures markets which are regulated and supervised by publicly approved agencies, are held 
regularly and are accessible to the general public either directly or indirectly, including their systems for 
safeguarding settlement of the trades in these markets (clearing houses) that are regulated and supervised 
by publicly approved agencies. 

(...) 
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Appendix 4: Classification codes 

http://ec.europa.eu/competition/mergers/cases/index/nace_all.html 

http://wwvv.destatis.de/jetspeed/portal/cms/Sites/destatis/lnternet/DE/Navigation/Klassifikationen/Klassifikationen.psml 

http://www.destatis.de/jetspeed/portal/crris/Sites7destatis/lnternet/DE/Content/Klassifikationen/GueterWirtschaftklassifikation 

en/Content75/KlassifikationWZ08,templateld=renderPrint.psml 

http://unstats.un.org/unsd/cr/registry/regct.asp 

http://www.census.gov/eos/www/naics/ 

http://www.census.gov/epcd/www/sic html 

Internat ional Sys tem of Industry Classi f icat ions 

World EU Germany 

Classification of business enterprises ISIC r___£> NACE I *> WZ 

MT tf̂  I T 
Produc,ion CPC I ^ CPA 1 •=> j f 

- V i—, V-i 
_ j . PRODCOM- | N 

Classification of Products For Goods I T> ^ GP 

r ^ 5 IT 
r — S C ^ U 

Foreign Trade HS . N, KN ^ 

SITC 

ISIC = International Standard Industrial Classification 
NACE = Statistical Classification of Economic Activities in the European Community 
WZ = Classification of "Wirtschaftszweige" (business branches) 
CPC = Central Product Classification 
CPA = Statistic Product Classification based on European business branches 
PRODCOM = Products of the Community 
GP = Systematic Product Inventory for Production Statistics 
HS = Harmonized Product Commodity Description and Coding System 
KN = Combined Nomenclature 
SITC = Standard International Trade Classification 
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