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EDITOR’S MESSAGE

On October 12, 2021 five members of the Council of the

Estate Planning, Trust and Probate Law Section of the

OSBA and a sitting probate judge on behalf of the Ohio

Assn. of Probate Judges presented the views of Ohio

lawyers and judges opposing HB 3391 to the House Civil

Justice Committee. All six have graciously agreed to pub-

lication of their written testimony as filed with the Com-

mittee in this issue of PLJO, and their full text follows

this Editor’s Message in the order of their presentation of

their oral testimony to the Committee. We will welcome

also any contribution to PLJO of proponents of the bill.

The opponent testimony was presented at the third

Committee hearing on the bill. By the time this issue of

PLJO is published, the Committee hearings may have

ended, with the bill either failing to obtain endorsement

of the Committee or being reported to the House floor for

its vote. Meanwhile, a companion bill has been introduced

in the Senate, SB 230,2 and there may be hearings on it

there too. For details on the bill, see the following

testimony on it.

ENDNOTES:
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TESTIMONY OF JOHN G.

COBEY ON HB 339

By John G. Cobey, Esq.1

Cohen, Todd, Kite & Sanford

Cincinnati, Ohio
Chairman, EPTPL Section Task Force on
Electronic Wills

Chairman Hillyer, Vice-Chair Grendell,

Ranking Member Galonski, and members

of the House Civil Justice Committee.

Thank you for the opportunity to present

opponent testimony to House Bill 339.2

I joined my law firm as a clerk in 1968

and passed the bar 52 years ago. I have

been chairman of our Ohio Bar’s Council’s
Committee to study electronic wills for
nearly 5 years and have been chairman of
the Ohio Bar’s Council’s Task Force that
met on this bill for the last 18 months. Our
Task Force has met at least once a week.

I grew up in rural Morrow County and
now live West of Vine Street in Cincinnati.
I understand why someone does not want
to go to a lawyer for a will. But what is
worse than not having a will? If you do not
have a will, the Ohio Law of Decent and
Distribution will distribute assets to the
natural heirs.

What is worse than no will is a will that

is fraudulent, or coerced, or wrongly signed

by a vulnerable person under bad influence.

Such a will has horrible effects on a family

and can tear it apart.

Let me give you an example of the person

we are concerned about. Yesterday at 11:30

a son of a client called, and his elderly

mother just gave another son a large sum

of money in cash. The recipient of the

money went south with the money. That

was the money the mother was going to use

as an initial payment for a nursing home.

Now she has to borrow from other family

members or be out of a place to live. When-

ever the mother is with the recipient of the

large gift, she is subject to his strong influ-

ence, undue influence, and I am told to

change her will to almost solely include that

son. When she is not in his company, she

treats all her children equally. She is

competent mentally and if that son were to

access the remote wills, she would score

well on the computer’s questions and she

could easily change the will I drafted that

represents the real intent.

1
John G. Cobey, Cohen Todd Kite and Stanford, 250 East 5th Street, Ste2350, Cincinnati, Ohio 45202.
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From my experiences in life, I have come
to know why many desire not to come to a
lawyer for any reason; I also know of the
consequences of self-help without formali-

ties to protect the testator’s real intent.

When I passed the bar, the then Presi-

dent of the Ohio Bar Association said that

the most important action I can take for a

client is to carefully draft a will. In my time

I have seen such is true and as a result, I

will draft any ordinary will and not charge

a client. I drafted wills for first responders

at no charge. I am now drafting a will for

an immigrant and not charging for this

document. It is part of what I can do for

our community and is a privilege.

A will does far more than tells how to dis-

tribute assets. There must be safeguards so

that wills do not become fraudulent or an

older person does not become subject to

undue influence by family or even a

caretaker. I have seen both family and

caretakers try to unduly influence a vulner-

able person. And the result these terrible

pressures on the older and/or vulnerable is

more than economics or who gets grandma’s

silverware. The devasting effects of a will

that does not reflect how a Testator feels is

great. The emotional impact of rejection

and knowledge that the testator was co-

erced or misinformed has psychological af-

fect and tears. I have seen those tears and

they are haunting. There is understandable

depression, angst, and emotion of knowing

a person you loved had been wrongfully

influenced or a will was fraudulently pro-

cured so that in your loved one’s final docu-

ment forgot you and preferred another who

they might not have loved. It is awful when

you knew the truth but could not prove it.

That is what Ohio’s law regarding wit-

nesses tries to prevent.

Further I have seen what happens when
a family fights as a result of a coercion and
a thoughtless will. The fight I have seen af-
fects that goes on three generations I have
known.

Also, I have heard of a testator kidnapped
by an adult child who tried to make it
redraft a will to remove a rightful

beneficiary. Remote witnesses would not be

able to determine this fact.

I have seen estates that have no guard-

ianship provisions but with assets. The chil-

dren in such estates are tossed from family

member to family member all trying to get

their hands on the minors’ money. These is-

sues could occur more likely when there is

a remote will and witnesses.

Recently I was consulted by a lawyer

while his ill client was in his office. The cli-

ent said that his second spouse was insis-

tent upon a large bequest, which would in

effect disinherit the children. Because the

client was very ill, the Second spouse had

psychological and physical leverage over

the client. At the same time, outside that

lawyer’s office where this important consul-

tation was being held, the wife was waiting.

I advised that lawyer that there could be

undue influence and by his proceeding

might cause issues for the estate and him.

Remote witnesses might not have experi-

enced what this lawyer experienced.

What is important in drafting a will is

the questions you ask and the debate with

a client that allows for a personal plan of

success. For instance, a will appoints the

custodian of a minor and his moneys. You

ask should they be the same person. A

person might be able to raise the child ac-

cording to the Testator’s desires, but maybe

a bad money manager. Often when I bring
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this up it is debated and a sound plan

occurs. Again, the questions asked and

debated helps the surviving beneficiaries

get on with their lives. Remote witnessing

cannot help in such a matter.

We oppose remote witnessing because of

what we have seen can happen. The flood

gates of fraud will be reopened.

Thanking you for this opportunity to

discuss this matter.

ENDNOTES:

22021 Ohio House Bill No. 339, Ohio
One Hundred Thirty-Fourth General
Assembly—2021-2022 Session (2021 OH
H.B. 339 (NS)).

TESTIMONY OF M.

ELIZABETH MONIHAN ON

HB 339

By M. Elizabeth Monihan, Esq.

Schneider, Smeltz, Spieth & Bell LLP
Cleveland, Ohio
Member PLJO Editorial Advisory Board

Chairman Hillyer, Vice Chair Grendell,

Ranking Member Galonski, and members

of the House Civil Justice Committee. On

behalf of the Ohio State Bar Association, I

am pleased to offer testimony in opposition

to House Bill 339.

My name is M. Elizabeth Monihan. I am

an Ohio lawyer with more than 35 years of

experience in an estate planning, trust and

estate administration practice. As a partner

with the law firm of Schneider Smeltz

Spieth Bell in Cleveland, I am a co-chair of

my firm’s technology committee and a co-

chair of our trusts and estates practice

group. I also am a Fellow in the American

College of Trust and Estate Counsel

(“ACTEC”), a national organization of 2,400
attorneys and law professors who are peer-
elected because of their dedication to the
practice of law and to the development of
the law at the highest levels. I serve on
ACTEC’s Technology in the Practice Com-
mittee and on their State Laws Committee.

I also am privileged to serve as the Chair-
person of the Estate Planning, Trust and
Probate Law Section of the Ohio State Bar
Association. The OSBA’s Estate Planning,
Trust and Probate Law Section consists of
over 3,000 members who represent hun-
dreds of thousands of Ohio residents. Our
attorneys also impact the lives of many ad-
ditional thousands of Ohio citizens, by
providing pro bono estate planning services
in our communities, individually and at will
writing clinics sponsored by our local bar
associations, our local legal aid societies,
churches and the Veterans Administration.

A mission of the OSBA’s Estate Planning,

Probate and Trust Law Section is “to im-

prove the law by proposing, sponsoring, op-

posing and reporting on Ohio legislation af-

fecting estate planning, trusts and estates.”

The Council is the governing body for the

Section, and includes talented, dedicated,

and forward-thinking attorneys throughout

the State of Ohio. For decades, the OSBA’s

Estate Planning, Trust, and Probate Law

Section Council has been at the forefront of

trust and estate advancements in Ohio.

When we see an issue facing Ohio citi-

zens, we talk about the issue, and we al-

locate those issues to study within

committees. The committees develop pro-

posed legislation for the best resolution of

the issue, mindful of the need not to create

more problems than we are attempting to

solve. As part of our efforts to improve the

Ohio laws, we look in two directions. We
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look inward, at our current laws and the is-
sues being faced by the citizens of Ohio, to
see whether our laws can be improved. We
also look at other states and what they are
doing to advance the laws for their
residents. When another state passes a new
law, especially when it comes to a “cutting
edge” development, we study their experi-
ence with it, in order to learn from their
mistakes before we propose something in
haste for Ohio citizens.

We also collaborate with other constituen-
cies who may have an interest in an issue,
such as the Probate Judges Association of
Ohio, particularly when we are considering
a change in the law which will impact the
administration of matters in their courts.
With deep respect for our probate judges,
we strive to take into account their perspec-
tives on our legislative proposals, because
they often have different and valuable
insights into the practicalities and the

impacts that a change in Ohio law might

bring about.

We do recognize that changing circum-

stances and advancements sometimes dic-

tate that the law should be adapted to em-

brace or accommodate that change. Indeed,

for several years our Council has been

studying the impact of technological ad-

vances on estate planning, in various as-

pects, particularly regarding the creation

and the signing of a will. The urgency of

this focus was heightened in 2020 during

the pandemic.

Within days of the declaration of a state

of emergency in Ohio, and with input from

our esteemed probate judges, the Council

developed a proposal that would temporar-

ily relax the signing requirements for wills,

but we recognized that a solution for a

temporary problem caused by a public

health crisis would not be a good perma-
nent solution for the citizens of Ohio. We
were keenly aware of the opportunities for
abuse, and did not want to make it any eas-

ier for persons with bad or selfish inten-

tions to manipulate and exploit Ohio citi-

zens, especially our elderly and most

vulnerable citizens.

In June 2020, OSBA’s Estate Planning,

Trust and Probate Law Section Council ap-

pointed a Task Force to address the issues

presented by H.B. 692, a proposal intro-

duced last year to allow remote signing and

witnessing of a will and other estate plan-

ning documents in Ohio. The Task Force is

comprised of a select group of experienced

and respected lawyers and probate judges

throughout the State. The Task Force has

met weekly and worked diligently on this

matter since June 2020. The Task Force is

focused on a careful and detailed analysis

of what is in the best interests of Ohio and

its citizens, and has taken into consider-

ation the extent to which technology can,

and should, serve those interests without

undermining them. We recognize that

change can be good for Ohio, if adequate

safeguards are implemented alongside the

adoption of a new way of doing things.

The body of law regarding the creation

and the signing of a will goes back for

centuries. A will is recognized as different,

and more formal, than many other docu-

ments a person might sign during their

lifetime. The solemnities of will signing

requirements are taken very seriously.

There are strict requirements for the sign-

ing of a will, to ensure that a person’s

testamentary wishes are carried out. Often

referred to as the “Last Will and Testa-

ment,” it is such because there is no op-

portunity for “do-over”; after the testator
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has died, it is too late to fix a mistake which
might have occurred in the writing or the
signing of the will.

One of the will signing formalities in Ohio
is the requirement that the testator sign
the will in the presence of two witnesses.
Signing a will in the presence of witnesses
is a nearly universal requirement for the
execution of a will, across the world. Wit-
nesses can provide reliable evidence of the
testator’s intent to create a will. The ritual
of a will signing in the presence of wit-
nesses plays a cautionary role for the testa-
tor, and requires the testator to affirm the
serious intent to dispose of property, with
finality, and in the manner indicated. The
witnesses also serve a protective role,
because they can provide later testimony
that a testator had capacity and that there
were no signs of undue influence, fraud,
delusion or coercion, and that the instru-
ment was not the product of forgery or

perjury.

We are not here to argue about whether a

will requires a piece of paper and a pen, or

can be created by electronic means, such as

with a tablet and a stylus. That issue al-

ready has been decided in favor of the adop-

tion of modern technology to facilitate a

person’s testamentary intentions. See In re

Estate of Castro, Case No. 2013ES00140,

Court of Common Pleas Probate Division,

Lorain County, Ohio (June 19, 2013). In

that case, the Court deemed a will to be

compliant with Ohio law, when it was writ-

ten on a Samsung Galaxy tablet and then

signed by the testator and three witnesses

(in the room with the testator), using a

stylus.

The issue now is whether anyone else

needs to be in the room with the testator

when the will is signed. H.B. 339 proposes

a radical departure from longstanding and
well-settled Ohio statutory and case law on
this issue, and it is the primary (but not
sole) reason for the OSBA’s opposition to
the bill. In other words, the OSBA strongly
believes that it is not in the best interests
of Ohioans to pass a bill which would allow
a testator to sign a will using remote wit-

nesses, who would observe the signing of

the will merely through audio-video com-

munication equipment.

Current law, in Ohio and in most other

states and countries, requires the physical

presence of at least two witnesses to assure

that the validity of the process is being car-

ried out and not being abused. When it ap-

pears that a will should be challenged

because it may have been signed under

inappropriate circumstances, the witnesses

are called to provide testimony regarding

what they observed at the time of the sign-

ing of the will. A judge assessing the valid-

ity of a will cannot be confident that a will

being executed without witnesses in the

room is a valid expression of testamentary

intent and free of undue influence or fraud,

when all the witnesses can say is that they

observed the person on a computer monitor.

It is not a fair tradeoff to say that these

concerns could be alleviated by the testator

being able to successfully answer a series

of questions aimed at verifying the identity

of the signer or that there would be a vide-

orecording of the event. Among the ques-

tions a remote witness could not know,

through a computer screen:

E They will not be able to physically

observe the testator.

E They cannot tell how the testator got

into the room.

E They cannot tell whether there are
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other people in the room unless they
appear within the limited view of the
computer’s camera.

E They cannot tell whether there are
other people listening from another
room or by other electronic means.

E They cannot tell what the room
smelled like, or whether there was an
odor of alcohol on the testator’s breath,
or whether other odors in the room
might suggest a lack of proper hygiene
or proper care of the testator.

It is not in the best interests of Ohio

citizens to proceed down a path with this

bill, which will lead to will signings where

these questions cannot be answered.

Please consider these important points

about H.B. 339:

E Contrary to what you may have heard,

Ohio is not behind the times regarding

electronic wills. It is not the case that

a multitude of other states have en-

acted electronic wills statutes which

permit remote execution and

witnessing. Currently, only nine states

(Arizona, Colorado, Florida, Illinois,

Indiana, Maryland, Nevada, North

Dakota and Utah) allow electronic

wills in some fashion and not even all

of them allow for remote witnessing of

the document signing.

E Most of this legislative activity has oc-

curred in the past two or three years.

It is too soon to see how things will

play out in these states. The courts in

these states have not yet seen many

electronic wills offered for probate, nor

have they seen any resultant litigation

from the challenge of these wills due

to defective execution, undue influence,

coercion, fraud, or exploitation of a
testator in a vulnerable position. The
verdict is still out on how successful
those statutes will be in providing
safeguards for the citizens of those
states. We owe it to Ohioans not to be
in a rush and enact something that
causes more problems than it solves.

E Nevada was the first state to enact an
electronic wills statute, way back in
2017. Nevada’s law was written so
broadly that anyone, located anywhere,
and with no connection to Nevada,
could have signed an electronic will
under Nevada law with remote wit-
nesses and then have it presented for
probate either in Nevada or in the
state of the testator’s residence. In

2019 Ohio was compelled to enact a

special provision in Revised Code Sec-

tion 2107.18 that would limit the po-

tential negative effect of the Nevada

law on Ohio citizens. The amendment

requires that a testator has a sufficient

nexus to another state for that state’s

laws to govern the admission of a will

to probate in Ohio. One of the OSBA’s

objections to H.B. 339 is that it repeals

that protection; this repeal is inap-

propriate and not in the best interests

of Ohioans. Please also note, when we

pointed out the dangers of the repeal

of this Code section last year when

H.B. 692 was introduced, we were ad-

vised that it was inadvertently in-

cluded in the bill, and that it would be

removed. However, this dangerous pro-

vision was included in this re-

introduced version, H.B. 339 and also

in its companion bill in the Senate,

S.B. 230. The result of H.B. 339’s

repeal of the 2019 amendment to R.C.

§ 2107.18 would be to require probate
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in Ohio of wills that have minimal or
no requirements, such as a Nevada
electronic will that can be valid with-
out any witnesses at all, or even a

private videorecording of a testator

stating his or her testamentary

intentions. Furthermore, without that

critical 2019 amendment of § 2107.18,

someone without any connection to Ne-

vada can declare that Nevada law ap-

plies to the execution of the document

and then have a probate estate opened

in Nevada (since the Nevada statute

also claims to have original probate

jurisdiction over such a person who is

not domiciled there and who owns no

property in that state) and then Ohio’s

statute (minus the critical § 2017.18

amendment) would require that such

a will be recognized here as well, since

it would appear that the signing com-

plied with the law in force at the time

of the execution of the will in the juris-

diction in which it was signed.

E Contrary to the demonstration of an

e-notarization that you saw during

proponent testimony in support of H.B.

339, the proposed statutory require-

ments are not actually consistent with

the business model of that

presentation. Indeed, many of the

safeguards inherent in that business

model are absent from the language of

the proposed statute.

E The Uniform Electronic Wills Act is

model legislation that was promul-

gated by the Uniform Law Commission

in 2019, after two years of study, in re-

sponse to these issues. The Uniform

Laws Commission recognized that

some states might adopt its proposed

uniform act and still require that wit-

nesses be in the physical presence of
the testator. The Comments to the
Uniform Electronic Wills Act explicitly
recognize that permitting electronic
wills, but still requiring witnesses to
be physically present with the testa-
tor, is a valid approach to this issue.

E The OSBA is not here to say that

change should not happen. Indeed, in

May 2021 the OSBA’s Estate Plan-

ning, Probate and Trust Law Section

Council unanimously proposed the

incorporation of a version of the Uni-

form Electronic Wills Act into our cur-

rent statute, Revised Code Chapter

2107. This proposal was unanimously

approved by the OSBA’s Board of Gov-

ernors and also has the support of the

Ohio Probate Judges Association. Our

proposal provides additional protec-

tions for the citizens of Ohio and also

takes into consideration the practical

issues raised by the probate judges.

Some key components of our proposal

are as follows:

E It would allow for all Ohio citizens

(regardless of whether they suffer from

a physical infirmity or disability which

may have no impact whatsoever on

their testamentary capacity) to make

use of current technology to sign elec-

tronic wills in a safe and secure man-

ner with the assurances that their

testamentary intentions can be carried

out.

E It would permit a testator and the wit-

nesses to sign a will electronically, but

it would require that they be in the

physical presence of each other.

E It would codify the Castro decision, su-

pra, and address the unclear meaning
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of the words “attested,” “writing,” and
“signed” in R.C. Chapter 2107, as
described in the court’s decision.

E It would create a consistent standard
for the signing of paper and electronic
wills, financial powers of attorney and
health care directives, regardless of
whether they are signed with ink on
paper or electronically. In other words,
there would not be one set of rules for
signing a document with paper and
ink, and a different set of rules for
signing a document electronically,
which could lead to confusion and
errors.

E It would fix a potential inconsistency
with the Electronic Transactions Act
which is present in H.B. 339.

E It would clarify the process for revoca-
tion for an electronic will, which is
ambiguous under the provisions of
H.B. 339.

E It would create a simple procedure for
the presentation of a certified paper
copy of an electronic will to a probate

court, to address the concerns ex-

pressed by the probate judges regard-

ing data storage issues and cost issues

for our probate courts.

E It would require the notarization of

financial powers of attorney, whether

electronic or on paper, to provide safe-

guards to assure that the person sign-

ing the power of attorney is not an

imposter.

We ask that you do not vote to move H.B.

339 out of this Committee. We would be

glad to work with you to continue to move

the OSBA’s proposal forward for the benefit
of the citizens of Ohio. The OSBA also ap-

preciates the confidence that this body has

shown over the years in our work to im-

prove Ohio trust and estate law. Please be

assured that we continue to give these is-

sues our highest attention as we consider

how Ohio law can best serve its citizens on

this most personal and important issues.

Thank you for the opportunity to provide

this testimony. I would be happy to answer

any questions you may have, today or at

any point in the future.

TESTIMONY OF KYLE B.

GEE ON H.B. 339

By Kyle B. Gee, Esq.1

Baker & Hostetler LLP
Cleveland, Ohio

Chairman Hillyer, Vice-Chair Grendell,

Ranking Member Galonski, and members

of the House Civil Justice Committee. My

name is Kyle Gee. I’m licensed to practice

law in Pennsylvania, New Jersey, and this

great State of Ohio. Over the years, I have

written articles on the topics now before

this Committee, and have been invited to

speak to Ohio, regional, and national

audiences. My research and writings have

been quoted in law school textbooks and in

countries abroad. Interestingly, my research

has also been cited in papers by the advi-

sory committee of Willing.com, proponents

of House Bill 339.2 I participated, in person,

in the first two drafting committee meet-

ings for the Electronic Wills Drafting Com-

mittee of the Uniform Law Commission. I

helped author legislation enacted by this

legislature in the important 2019 amend-

1
Kyle B. Gee, Esq., BakerHostetler, Key Tower, 127 Public Square | Suite 2000, Cleveland, OH 44114-1214,

216.861.7276, kgee@bakerlaw.com.
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ment to Ohio R.C. 2107.18. My testimony
today is informed by my experiences as an
attorney advisor to a probate judge at the
beginning of my career. In private practice,
I have counseled individuals and families
with weighty estate planning, business suc-
cession, probate and trust administration,
guardianship, tax, and related matters at
several notable Ohio law firms, including
currently at BakerHostetler.

Drawing upon all these experiences, I add
brief testimony in opposition to House Bill
339.

1. Let me dispel any false notion that

my testimony is protectionist to my

practice. My hundreds of hours of ser-

vice involvement in this sphere has

come at great personal, family, eco-

nomic, and professional sacrifice.

2. I am concerned about protecting the

interests of our fellow Ohio residents,

especially those who are unsophisti-

cated, vulnerable, and susceptible. It

is my conclusion that House Bill 339

may not have been written with them

in mind and the Bill does not ad-

equately protect their interests.

3. R.C. 2107.03 (method of making a

will) and similar statutes in House

Bill 339 touch upon on centuries of

developed laws of paramount and

foundational importance. Changes to

these laws should not be an

experiment.

4. The dangerous problems contained in

House Bill 6923 introduced last year

still remain dangerous problems in

current House Bill 339.

a. Threshold Problem #1—Creation

of the new and untested standard

of “electronic presence” of wit-
nesses for estate planning
documents.

b. Threshold Problem #2—Reckless
undoing of the recent amendment
to R.C. 2107.18 which now re-
quires that a testator has suf-
ficient nexus to another state for

that other state’s laws to govern

admission of a will to probate in

Ohio. As applied today, such a

change would lead to wills with no

witnesses being admitted to pro-

bate in Ohio. (See, e.g., Nev. Rev.

Stat. Ann. § 133.085(1)(b) (elec-

tronic will).

5. The overwhelming majority of other

States have chosen NOT to permit

“electronic presence” of witnesses.

Even states like Arizona and Indiana

that have allowed for creation of

electronic estate planning instru-

ments, require witnesses to appear in

the actual or physical presence of the

testator. Likewise, North Dakota’s

statute does not make any provisions

for remote witnessing. Further, the

Uniform Law Commission, in adopt-

ing the Uniform Electronic Wills Act

after significant debate by a diversity

of voices, chose not to adopt the con-

cept of “electronic presence” as the

uniform standard for witnesses in the

uniform act.

6. The overwhelming majority of States

that have taken up the issue, and the

Uniform Law Commission, AGREE

with the change Ohio made in 2019

to R.C. 2107.18.

7. House Bill 339 has its own new

dangers this legislature has not yet
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seen. The attempted prepared correc-
tions to other provisions in former
House Bill 692 are, in my opinion, in-
adequate, incomplete, untested, unde-
veloped, and create further problems
for Ohio residents. Here are but a few
examples:

a. The Bill creates an unresolved
conflict with the Uniform Elec-
tronic Transactions Act.

b. The purported video recording
requirement for a will in proposed
R.C. 2107.03(D), as the statute
would be applied under proposed
R.C. 2107.24, is not actually re-
quired for admission of a will to
probate. As applied, a purported
will created electronically in the
remote presence of witnesses may
be admitted to probate without
any video recording of any kind.

c. This so-called video recording
protection is undeveloped and has
no teeth. What does it mean that
a recording shall be preserved
and stored in a “safe, secure, and

appropriate manner?” What is the

consequence if not done?

d. There is no requirement at all to

video record the execution cer-

emony of a health care power of

attorney or general durable power

of attorney, including a power of

attorney that confers on the agent

extraordinary powers such as the

power to change the principal’s

estate plan or gift all of the prin-

cipal’s property.

e. Contrary to a proponent’s testi-

mony and demonstration, there is

no requirement anywhere in the

Bill that an execution ceremony
involve the use of photo ID or the
asking of knowledge-based au-
thentication questions.

f. As applied, the harmless error
doctrine in proposed R.C. 2107.24
as used in conjunction with the
electronic presence of witnesses
in proposed R.C. 2107.03, is a
dangerous combination. The ma-
jority of the only few states that
have enacted electronic will legis-
lation have decided NOT to com-
bine remote witnessing with the
harmless error rule.

g. Proposed R.C. 2107.24 does not
impose any consequence on an
online company that markets,
enables, and facilitates the poor
preparation and faulty execution
of a will, but the statute allows
recovery from an attorney in such
situation.

h. The new “vulnerable adult” con-
cept in proposed R.C. 2107.01 is
not fully developed and is un-

workable in practice.

i. The Bill allows a principal or

testator to authorize another per-

son, outside her physical or con-

scious presence, to sign her gen-

eral power of attorney or her will,

and that signer may then appear

yet in the electronic presence of

witnesses, under attenuated cir-

cumstances, the procedures for

which are not clear.

j. The Bill’s phrase and structure of

“will in writing” v. “electronic

will” is awkward. (Is a purported

will created on an electronic de-
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vice not “in writing”?) The Bill’s
proposed dual structure may in-
advertently produce different
standards. Consider, for example,
that the Bill expressly permits
witnesses to an “electronic will”
to subscribe at a later time, some
undefined so-described “reason-
able time.” What are the practical
procedures for such later sub-
scription, additional video record-
ings, and presence of other par-
ticipants?

k. The Bill’s structure would require
three different standards of pres-
ence—physical, conscious, and
electronic. This appears to have
caused confusion, even for the
Bill’s drafters in proposed R.C.
2107(c)(3)(b) which states, “If the
testator is a vulnerable adult, the
witnesses shall sign the Will in

the physical presence of the testa-

tor” (emphasis added). Current

R.C. 2107.03 requires conscious

presence. Given the broad mean-

ing of “vulnerable adult” in the

proposed Bill, the Bill creates a

new presence standard for many

Ohioans and creates new argu-

ments for challenging a will.

l. The Bill’s “affidavit attested to by

the testator” concept for deposit

of a will in proposed R.C. 2107.07

is undeveloped and in some situa-

tions may prevent admission of a

will to probate. As a more care-

fully developed approach, see the

OSBA’s proposal.

m. The concept of revocation of an

electronic will in proposed R.C.

2107.33, particularly the ex-

amples of “physical act,” is not
fully developed and lacks sophisti-
cation to be applied in today’s
modern circumstances. (For ex-
ample, a “trash” receptacle on a
computer may be understood to
be an interim holding place that
lets users restore the item if

needed, and therefore the Bill’s

language that use of a trash com-

puting function means a physical

act of revocation can create more

practical problems than the Bill

seeks to clarify).

8. House Bill 339 creates a race to the

bottom, enabling and encouraging

the least responsible, least sophisti-

cated, and most profit-hungry start-

ups to exploit Ohio residents, in

which the focus shifts to the absolute

minimum the statute may require, to

increase profit margins at the real

expense of Ohio residents.

9. House Bill 339 rewards the least

responsible and potential fly-by-night

internet vendors who tout the

15-minute do-it-yourself online estate

plan and operate in an unregulated

manner. The Bill insulates such ven-

dors from any meaningful responsibil-

ity to the Ohio resident, or for custo-

dianship or records, and the vendors

escape accountability to the Ohio

Supreme Court related to the mini-

mal services provided.

10. House Bill 339 will enable and

encourage the creation of uniformed

and undeveloped testamentary

wishes.

11. The Ohio Legislature should give

strong deference to, not disregard,
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the wisdom and collective experience
of our probate judges. These elected
and critically important officials, true
judges in every sense of the word, are
the ones who have been vested with
the authority to oversee the entire
probate process, with all its ugly
disputes involving death, family, and
property.

12. The Ohio Association of Probate Law
Judges opposes House Bill 339 and
instead, supports the adoption of the
proposal adopted by the Ohio State
Bar Association (OSBA). The OSBA’s
proposal is attached to this testimony.

13. It is my conclusion that the OSBA’s
proposal is the most responsible
approach currently. The OSBA’s pro-
posal avoids the dangerous problems
that are presented by H.B. 339,
avoids the many additional problems
that proponents of H.B. 339 may not
have considered, and provides bal-
anced provisions and practical proce-
dures missing from House Bill 339.
Most importantly, the OSBA proposal
resulted from many hours of discus-
sions with many interested persons,
including our judges, with the pri-
mary focus not being on profits, but
only the best interests of Ohio
residents.

Mr. Chairman and members of the com-
mittee, thank you for the opportunity to
share these important problems and con-

cerns that impact Ohio residents. Respect-

fully, in my informed opinion, it would be

unwise for this Committee to advance

House Bill 339.

ENDNOTES:

22021 Ohio House Bill No. 339, Ohio

One Hundred Thirty-Fourth General
Assembly—2021-2022 Session (2021 OH
H.B. 339 (NS)).

32019 Ohio House Bill No. 692, Ohio
One Hundred Thirty-Third General
Assembly—2019-2020 Session (2019 OH
H.B. 692 (NS)).

TESTIMONY OF ADAM M.

FRIED ON H.B. 339

By Adam M. Fried, Esq.

Reminger Co. LPA
Cleveland, Ohio

Chairman Hillyer, Vice-Chair Grendell,

Ranking Member Galonski, and members

of the House Civil Justice Committee.

Thank you for the opportunity to present

opponent testimony to House Bill 339.1

My name is Adam Fried. I am an Ohio

Lawyer with a practice focused on prevent-

ing the financial exploitation of older adults.

Over the last 20+ years, I have litigated

hundreds of will and trust contests and

challenges to beneficiary designations. I am

a past chair of the consortium against adult

abuse and participated as a task force

member for the Cuyahoga County Adult

Protective Services Steering committee in

partnership with the Cuyahoga County

Probate Court. I have also served as an ap-

pointed delegate to the 4th national guard-

ianship summit by the elder law committee

of the American College of Trust and Estate

Counsel. I am presently a member of the

Ohio Supreme Court’s monitoring guardian-

ship of estate work group. I have seen and

litigated the worst of the worst financial

exploitation cases and am firmly against

the remote witnessing of wills components

in HB 339.

MetLife, in June of 2011 issued a study of

Elder Financial Abuse: Crimes of Occasion,
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Desperation, and Predation Against Amer-
ica’s Elders. MetLife then recognized that
“. . . elder financial abuse continues to be
the ‘Crime of the 21st Century,’ one that is
often at the heart of other forms of elder
mistreatment.” The MetLife study con-
cluded that these crimes occur by stealth
and cunning and that a predator does this
by working his or her way into the trust of
the elder. MetLife also concluded that.” . .
elders who are alone or isolated may be
more likely to be victims of financial abuse.
Conversely, some research suggests that
living with a relative is a risk factor for
financial elder abuse.” Surprisingly, with
the knowledge MetLife gained in this re-
port, it advocates to allow remote witness-
ing of wills regardless of the known fact

that the Covid Pandemic has increased the

isolation of our parents and grandparents

and caused our elders to be more reliant

upon the perpetrators who would act to

cause a will to be prepared.

“Steal an Estate—GET RICH On Other

People’s Money!!! , just another

WordPress.com weblog” is an article easily

findable on the internet that educates

predators how to steal an estate. “Step one

is to assess opportunities and establish

yourself. Identify elderly affluent people

who are alone—Target people who live

alone and whose children or heirs live and

work out of state.” The National Law Re-

view in February of 2021 published an

article “How Isolation and COVID Make

Seniors More Vulnerable to Fraud and

Exploitation.” The very concept of technol-

ogy supported will signing that the propo-

nents of HB 339 contend will foster access

to estate planning by our elder population

also makes the elder population more vul-

nerable because of lack of understanding

how to use the technology. If any of you

believe that the perpetrator is not in the
background to “aid” the elder to set up the
technology necessary to prepare the elec-
tronic will then I have a bridge to sell you.

The remote witnessing of wills compo-
nents of HB 339 is poorly conceived. The
drafters, presumably to counter the op-
ponents to remote witnessing, proposed a
fix in the form of an amorphous definition
of “vulnerable adult.” In essence, as cur-
rently written, if a person can be shown to
be a “vulnerable adult” then that “vulner-
able adult” cannot use the remote witness-
ing process. In other words, a will that hap-
pens to be remotely witnessed will be void
if it can be shown that the testator was a
vulnerable adult when the will was signed.
That determination will not be made until
after the testator dies and the will is
challenged. This “fix” will create nightmar-
ish results and serve to set aside wills
simply upon the validity of the will signing
process without the need of any evidence of
lack of capacity or the exercise of undue
influence. I will take a moment to explain.

HB 339 is created to make it easier for
wills to be executed and without the need
of an attorney. Presumably, any adult can
go online, fill out a will, and press a couple
buttons to proceed to connect to remote wit-
nesses who have zero knowledge about the
human being about to dispose of his or her
estate in a manner that may or may not be
natural and to beneficiaries that may or
may not have participated in the process.
The remote witnesses may not be able to

detect from their electronic perch that the

testator is a “vulnerable adult.” No one will

be present or capable to advise the testator

on the risks of selecting the remote witness-

ing features and, for the convenience of

remote witnessing, that is exactly what the

testate choses.
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Soon thereafter, the testator dies and the

disinherited heirs challenge the will. I can

construct an argument using the definition

of “vulnerable adult” that would void the

will, simply because the will was remotely

witnessed and without having a shred of

evidence that the will was the product of

undue influence or anything but the intent

of the testator.

A “vulnerable adult” is defined as “a

person who is eighteen years of age or older

and whose ability to perform the normal

activities of daily living or to provide for

the person’s own care or protection is

impaired due to mental, emotional, sensory,

or long-term physical or developmental, dis-

ability or dysfunction, or brain damage, or

the debilitating infirmities of aging.” Imag-

ine an 80-year-old with memory problems

that only surface in lengthy conversations.

Under this definition, while the participants

in the remote witnessing may not have

detected a vulnerability, in a will contest,

you can bet I will have access to medical

records and family testimony that shows

memory problems. If I can also show some

regular assistance is needed by the testator

such as driving to appointments, or check

writing then, under HB 339, the will can be

voided regardless of whether the testator

was acting independently with full mental

capacity.

The remote witnessing components of HB

339 will create a litigation mecca. HB 339

will cause good wills to fail and enable the

execution of bad wills procured by undetect-

able malfeasance and manipulation. Don’t

choose economic expedience and commercial

success over protecting Ohio citizens from

known dangers.

Thank you for the opportunity to testify. I
am happy to answer any questions the com-
mittee may have.

ENDNOTES:

12021 Ohio House Bill No. 339, Ohio
One Hundred Thirty-Fourth General
Assembly—2021-2022 Session (2021 OH
H.B. 339 (NS)).

TESTIMONY OF HON.

ROBERT N. RUSU, JR. ON

H.B. 339

By Hon. Robert N. Rusu, Jr.

Judge, Mahoning County Probate Court
Youngstown, Ohio

Chair Hillyer, Vice Chair Grendell, Rank-

ing Member Galonski and members of the

House Civil Justice Committee, I thank you

for this opportunity to submit opponent

testimony for House Bill 3391 on behalf of

the Ohio Judicial Conference.

My name is Robert Rusu and I am the

Mahoning County Probate Judge, where I

have served since 2014. Prior to becoming

judge, I practiced for over 21 years in the

area of Probate Administrations, Guardian-

ships, Estate Planning, Medicaid and is-

sues regarding aging. Currently I am a

member of the Executive Board of the Ohio

Association of Probate Judges, the OJC’s

Probate Law & Procedure Committee, and

the judicial liaison to the Ohio State Bar

Association—Estate Planning, Trust, Pro-

bate Law Section Council.

My fellow probate judges and I have

reviewed and discussed H.B. 339 and its

predecessor, H.B. 692,2 numerous times

over the last 16 months. In addition to our

quarterly meetings, the Probate Law & Pro-

cedure Committee has scheduled extra

PROBATE LAW JOURNAL OF OHIO NOVEMBER/DECEMBER 2021 | VOLUME 32 | ISSUE 2

49K 2021 Thomson Reuters



meetings to discuss this bill, the Executive
Board of the Ohio Association of Probate
Judges has discussed the bill on many
occasions. In addition, I have attended
online demonstrations of a will-signing
product, and attended weekly meetings of a
joint electronic wills task force with the
Ohio State Bar Association.

We acknowledge that the sponsor is try-
ing to address concerns that the probate
judges have raised, along with the concerns
of the Ohio State Bar Association. While we

believe there is room for improvements in

the introduced version of the bill, we remain

opposed to creating a system of remote-

witnessing for wills in Ohio. We support

the recommendations from the OSBA’s

Electronic Wills Task Force to codify

electronically-created wills and allow for

presentation of printed certified copies of

e-wills to the court. We believe the OSBA

proposal is a thoughtful intermediate step

between the current law and an informed

adoption of a remote-witnessed will proce-

dure sometime in the future. We believe

that one of the most significant and solemn

acts that an individual can do is prepare a

Last Will and Testament. But we also

believe that certain safeguards need to be

maintained and think the OSBA proposal

does just that.

FRAUD AND UNDUE
INFLUENCE

Our greatest concern with H.B. 339 re-

mains the inherent risk of fraud or undue

influence created by a system of online-only

creation and witnessing of the documents.

In addition to wills, the bill could allow

potential abuse of financial powers of at-

torney or real estate transfer on death

designation affidavits. Even if an electronic

will was properly executed by the testator
and two disinterested witnesses, opportuni-
ties for fraudulent file modification or revo-
cation will persist until the will is admitted
to probate, perhaps decades later. We rec-
ognize that the sponsor and proponents of
this bill share this concern but we are not
convinced that the bill, as currently drafted,
has sufficient safeguards in place. Elec-
tronic estate planning documents are a
recent creation. Since 2017, a handful of
states have enacted electronic will statutes.

We would like to monitor the implementa-

tion of remote will witnessing systems in

the early adopting states and learn from

their mistakes, since potential problems

with electronic wills may not manifest

themselves for years to come.

CONCERNS WITH LONG-TERM
STORAGE

The changes in this bill would impact

probate practices for decades and the long-

term viability of electronic wills is still

unclear. We should not assume that today’s

technology will be accessible decades into

the future. While video of a signing cer-

emony may provide some evidence to the

court, it will not show what is happening

off-screen, and remote witnesses will not be

able to tell whether the testator smells of

alcohol or drugs or under some other

duress. It also remains unclear who would

store the signing ceremony video and for

how long.

In addition to hardware and software

changes, documents must be protected from

degradation, hacking and ransomware

attacks. If probate court storage of elec-

tronic will files is contemplated in this

legislation, as required under proposed R.C.

2107.07(A)(2), the courts should not be held
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liable if future technology changes render
older electronic wills inaccessible, nor
should probate courts be required to main-
tain outdated technology specifically for ac-
cessing older electronic wills. The burden
for long-term storage of an electronic file

should be on the testator or their heirs.

Printed copies of an electronic will could be

stored at the probate court, just like other

written wills.

REVOCATION

The bill’s procedure for revocation of an

electronic will remains problematic. Pro-

posed R.C. 2107.33(B) would allow the

testator to revoke an electronic will by a

“physical act,” which includes, but is not

limited to, deleting or trashing the will file,

or typing or writing “revoked” on the elec-

tronic will file or a printed copy of the will.

Family members and other potential heirs

could have access to the computer contain-

ing the will files. The testator or someone

with access to their computer could ac-

cidentally delete or lose the will file. The

computer storing an electronic will file

could be inadvertently dropped or water-

logged. If the electronic will revocation is

contested, a costly forensic accounting or

technology expert will be required. Even

with expert testimony, a court may not be

able to determine when exactly a file was

altered or deleted and who performed the

act. These contested actions would also

financially impact the probate courts by

increasing court hearings and workloads.

These are just some of the concerns the

probate judges have raised for this bill. We

believe they highlight the need to move cau-

tiously and avoid rushing any far-reaching

legislation of this kind.

Lastly, I would encourage you to take a

very cautious approach in changing a pro-
cedure that we have had in place for hun-
dreds of years. There are reasons we have
customs, traditions and procedures. They
have been vetted over the course of time
and have been found to be the most effec-
tive ways in handling formal situations so
that all the parties are protected. Just like
the time honored procedures in this legisla-
tive body has in place for adopting new
legislation and doing your work, we lawyers
& judges have our own procedures that we
follow to protect our clients. I urge you not
to change these time proven procedures
with new tech savvy procedures until they
have been properly studied, vetted and the

outcomes known.

I thank you for the opportunity to testify

and appreciate your openness to our

concerns. I am available to answer any

questions you may have.

ENDNOTES:
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TESTIMONY OF LEE M.

STAUTBERG ON H.B. 339

By Lee M. Stautberg, Esq.

Dinsmore & Shohl LLP
Cincinnati, Ohio
Member, PLJO Editorial Advisory Board

Chairman Hillyer, Vice-Chair Grendell,

Ranking Member Galonski, and members

of the House Civil Justice Committee,

thank you for the opportunity to present

testimony in opposition to House Bill 339.1
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My name is Lee Stautberg. I am an at-
torney and have practiced in the area of
estate planning, trust and probate law, in
Cincinnati, for nearly 25 years. I serve as
Secretary of the Ohio State Bar Associa-
tion’s Estate Planning, Trust and Probate
Law Section Council. I am certified by the
OSBA as a specialist in Estate Planning,
Trust and Probate Law and I am a fellow
with the American College of Trust and
Estate Counsel. I am here as a long-time
practitioner in the area of estate planning,
trust and probate law.

Yes, we have come a long way in the past
25 years in terms of the ability to connect
and communicate. Who knew then that one
day many of us would be able to carry the
means to communicate with our office in a
backpack? Or, would anyone have predicted
that you would be able to read my testimony
on your Ipad, replacing stacks of paper?

While advances in technology make many

aspects of life easier, they should not be

mistaken as mandates to dispose of long-

standing and well-thought-out statutory

requirements in the execution of a will. The

invention of the telephone allowed us to be

“electronically present” with others years

ago, yet the importance of following formali-

ties outweighed modern day conveniences.

House Bill 339 eliminates the serious

formalities which should be followed in the

execution of important documents, that is,

execution of a will in the physical presence

of two witnesses. This formality is serious

because a will is a critical document secur-

ing an individual’s liberty to distribute as-

sets in the way he or she sees fit, and the

requirements force the testator to recognize

the gravity of the undertaking, as well as

protect the testator from fraud and abuse.

The bill would make execution of this

important document subject to a greater
risk of fraud and abuse for all adults, which
is even more significant for our older
citizens.

Having two witnesses physically present
during the execution of a will imposes bar-
riers and hurdles to those who would like
to take advantage of the elderly. The physi-

cal presence also allows the witness to have

a better ability to assess the testator’s

competence. Contrary to prior proponent

testimony, the witnesses are frequently not

strangers, but they are advisors, neighbors

or friends who are available to assist in the

witnessing a document.

By allowing witnesses to be “electroni-

cally present,” as that term is created in

the bill, a witness is deprived of the ability

to observe all that is going on in the room

where the testator is present. Who knows

what is going on outside of the video frame,

or who might be imposing undue influence?

What kind of protections are given to

testators who pursue execution in the

electronic presence of witnesses? Are the

witnesses going to have access to read the

will before electronically signing it as a wit-

ness? The bill is silent as to accessibility to

the will. Whereas a written will is under

the control of the testator or lawyer, the bill

contemplates storage on some electronic

medium without any specified guardrails

protecting the security of the document. Al-

though we would like to think our docu-

ments in the cloud are secure, there are too

many reports of hacking to have full

confidence.

If your mother or father uses a third-

party service to store the document, what

happens if they forget to pay the invoice

and get cut-off, or unwittingly change cloud
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service providers—forgetting they have an
electronic will out there. It could be too late
by the time the will is needed and that is
discovered.

What happens if the cloud service experi-
ences a ransomware attack, causing the
electronic will to be deleted, and by that
time, Mom or Dad no longer have the capa-

city to execute a will?

There are data privacy concerns with the

ability to store the will electronically. What

kind of data privacy rights are going to be

surrendered to be able to keep a will on a

third-party provider’s cloud service? Is the

data collected by the third party going to be

sold to others? Will that data be used to

sell products or services to the testator or

the family of the testator?

There are additional confidentiality

concerns. An attorney has an ethical obliga-

tion to maintain the confidence of the client.

In addition, communications between an

attorney and the client are protected by the

attorney-client privilege. Communications

that are not between an attorney and client

are not afforded the same privileges and

protections. Would someone recognize that

by “clicking through” the terms and condi-

tions of an electronic will service provider

that their communications are not confiden-

tial, and in fact, they may have granted the

service provider the right to sell or use their

personal data?

There are serious risks of fraud. What is

to prevent a wrongdoer from using a third-

party service provider to create an account

and a will in someone else’s name? Al-

though the bill requires the electronic exe-

cution of the will to be recorded, there is

apparently no consequence for failing to do

so, and such a recording is not required to

be submitted to the court as evidence of

proper execution. Moreover, such a record-

ing is important only if there is a family

member or friend who cares enough to

question the authenticity of the submitted

electronic will.

The bill purports to protect “vulnerable

adults,” as the bill does provide that a wit-

ness shall sign the will in the physical pres-

ence of a “vulnerable adult.” However, the

bill does not state who makes that very

subjective determination of vulnerability or

how the determination is made. In fact, a

determination of vulnerability may not

even be possible without a full evidentiary

hearing. Because the determination of

“vulnerable adult” is so subjective, a testa-

tor with any potential for an allegation of

“vulnerability” could never be certain

whether his or her will witnessed in the

electronic presence would be enforceable.

The existence of such a subjective determi-

nation could in effect deprive someone of

making a valid will.

As a practitioner, I believe it is unwise to

change the law regarding execution of wills

in this manner, and urge that HB 339 not

be advanced.

Mr. Chairman and members of the com-

mittee, thank you for the opportunity to

present this opposition testimony.

ENDNOTES:

1Opposition testimony provided by Lee
M. Stautberg, Esq. on October 12, 2020
regarding 2021 Ohio House Bill No. 339,
Ohio One Hundred Thirty-Fourth General
Assembly—2021-2022 Session (2021 OH
H.B. 339 (NS)).
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CAMPBELL V. CAMPBELL

TRUST: A BRIEF LESSON IN

STANDING AND PROBATE

COURT JURISDICTION

by H. William Beseth III, Esq.

Tucker Ellis LLP
Cleveland, Ohio

The author was counsel for several of the
defendants in this case.

INTRODUCTION

The probate court is a court of limited
jurisdiction and may exercise its powers as
conferred by statute. Despite any such lim-

itations, the probate court may dispose fully

of any matter that is properly before it. A

trust beneficiary’s failure to satisfy that he

has suffered an injury precludes the benefi-

ciary from establishing common law

standing. Without common law standing, a

trust beneficiary must strictly adhere to

R.C. 2107.46 to establish statutory

standing. Possessing neither form of stand-

ing, a trust beneficiary is precluded from

asserting a cause of action against third

parties on behalf of the trust. This article

demonstrates the delay and costs to a trust

caused by a beneficiary asserting claims for

which the beneficiary has no right under

Ohio law to maintain as recently decided

by the 8th District Court of Appeals in

Campbell v. Donald A. Campbell 2001

Trust.1

FACTS OF CAMPBELL V.

DONALD A. CAMPBELL 2001

TRUST.
2

Donald and Margaret Campbell had two

children: Allen and Frederick. In 1993, Don-

ald and Margaret each created a revocable

trust (referred to herein as the “Donald
Trust” and the “Margaret Trust”). In 1997,
Donald and Margaret formed the Campbell
Family Limited Partnership (the “CFLP”).
The general and limited partners of the
CFLP were the Donald Trust and the Mar-
garet Trust, each holding an equal general
and limited partnership interest. Also in
1997, Donald and Margaret transferred two
life insurance policies, under which Donald
was the insured, into the CFLP. Prior to
this transfer, the Donald Trust was the sole
beneficiary on each life insurance policy and
Donald and Margaret never changed this
beneficiary designation. After Donald’s
death in 2010, Margaret, in her capacity as
Trustee of the Donald Trust, filed the death
benefit claims with the insurance company

and the death benefit proceeds were prop-

erly paid to the Donald Trust. Also after

Donald’s death and until her death in 2015,

Margaret was the sole Trustee and sole ben-

eficiary of both the Margaret Trust and the

Donald Trust. As sole Trustee, Margaret

controlled the general and limited partner-

ship interests in the CFLP held by each

trust. It was undisputed that Margaret was

mentally competent until her death in 2015.

Allen was never a trustee or beneficiary

of the Donald Trust nor was he, individu-

ally, ever a general or limited partner of

the CFLP. In 2011, Margaret amended and

restated her trust and drafted a new Last

Will and Testament naming Allen the suc-

cessor trustee, executor, and a partial (50%)

beneficiary of the Margaret Trust. Freder-

ick Campbell died in 2013. His two daugh-

ters, Ava and Manuela, then became the

other 50% beneficiaries of the Margaret

Trust. Ava, Manuela, and Allen’s daughter,

Heather, became the Co-Trustees and equal

beneficiaries of the Donald Trust after Ma-

rgaret’s death in 2015.
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Allen filed a declaratory judgment action
in 2016 against Frederick’s widow, Jessie,
and Ava, Manuela, and Heather as Co-
Trustees of the Donald Trust. Allen volun-

tarily dismissed that case. Then in 2017,

Ava and Manuela as beneficiaries filed suit

against Allen for breach of fiduciary duties

as Trustee of the Margaret Trust, conver-

sion of Margaret Trust assets, and sought

his removal as Trustee of the Margaret

Trust. Thereafter, Allen voluntarily re-

signed as Trustee of the Margaret Trust

and as Executor of her Estate. The Court

appointed a new Trustee and Executor.

Then in January 2018, Allen filed his

complaint in the General Division of the

Cuyahoga County Court of Common Pleas

against Ava and Manuela, individually and

as Co-Trustees of the Donald Trust, Jessie,

the CFLP, and named the Trustee of the

Margaret Trust an “interested party.” Even

though Allen did not name Heather as a

Defendant, Heather joined in the defense of

the Donald Trust in her capacity as a Co-

Trustee. Allen’s complaint alleged nine

causes of action for which all of the alleged

injuries purportedly suffered by him as a

beneficiary of the Margaret Trust stemmed

from Margaret’s lifetime decisions as

Trustee of both trusts including decisions

made by the CFLP general partners, i.e.,

Margaret as trustee of both trusts.

All Defendants (including the court-

appointed Trustee of the Margaret Trust)

joined in a motion to transfer the case to

the Probate Division of the Cuyahoga

County Court of Common Pleas, which was

granted. Thereafter, all Defendants jointly

filed a Rule 12(B)(6) Motion to Dismiss Al-

len’s complaint for, among other reasons,

lack of standing and no basis in fact. Allen

then filed a motion to dismiss his own com-

plaint arguing that the probate court lacked
subject matter jurisdiction. In February
2020, the probate court denied Allen’s mo-
tion to dismiss and granted Defendant’s mo-
tion to dismiss finding that Allen lacked
standing to pursue any of his claims and
that he failed to state a claim against Ava
and Manuela, in their individual capacity
or in their capacity as Co-Trustees of the
Donald Trust. Allen appealed the probate
court’s decision claiming, among other
things, the probate court erred and abused
its discretion in finding that it had jurisdic-
tion to hear the case and that he had no
standing. The Eighth Appellate District
Court found the probate court had jurisdic-
tion to hear the case and that Allen lacked
common and statutory standing. Allen did
not appeal this ruling to the Ohio Supreme
Court.

THE PROBATE COURT HAD
CONCURRENT JURISDICTION

Allen made two separate arguments to
the appellate Court claiming the probate
court lacked jurisdiction. The first is that
the probate court “did not have concurrent
jurisdiction under R.C. 2104.24(B) because
the causes of action in his complaint are
not ‘trust related,’ but instead for breach of

a partnership agreement and for other

personal tort claims.”3 R.C. 2104.24(B)(1)(b)

gives a probate court concurrent jurisdic-

tion to hear and determine any action “that

involves an inter vivos trust.”4 The appel-

late Court rejected Allen’s attempt to re-

frame his complaint and held that “[a]ll of

Campbell’s causes of action center around

the assets, life insurance payments, and

personal payments made between two

trusts in a partnership, with a singular

trustee and beneficiary, his deceased

mother Margaret.”5 Accordingly, the appel-
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late Court found that the probate court had

concurrent jurisdiction pursuant to R.C.

2101.24 over Allen’s complaint.

Allen’s second jurisdictional argument

concerned the application of the

jurisdictional-priority rule. “The

jurisdiction-priority rule provides that as

between state courts of concurrent jurisdic-

tion, the tribunal whose power is first

invoked acquires exclusive jurisdiction to

adjudicate the whole issue and settle the

rights of the parties.”6 Allen argued that

the jurisdictional priority rule barred the

transfer of his complaint from the general

division to the probate division.7 However,

“the jurisdictional-priority rule only applies

when there are two cases pending in two

different courts of concurrent jurisdiction.”8

The appellate Court found Allen’s argument

to be a fundamental misunderstanding of

the rule and held that the jurisdictional

priority rule “does not apply to bar the

transfer or consolidation of a case with the

same court, which is what happened here.”9

ALLEN DID NOT HAVE
COMMON LAW OR STATUTORY
STANDING TO BRING THE
CLAIMS IN HIS COMPLAINT

COMMON LAW STANDING

All of Allen’s claims were based on “his

status as a beneficiary of the Margaret

Trust.”10 All of the alleged injuries he

believed the Margaret Trust suffered were

the result of decisions made by his mother,

Margaret, while she served as sole Trustee

of both trusts, which also gave Margaret

“exclusive authority over all of [the] assets

[in the CFLP].”11 The appellate Court found

as follows:

It is hard to comprehend the injury [Allen]
imagines the Margaret Trust could have
suffered at the hands of the Donald Trust
or as a partner in the CFLP, when Marga-
ret was the sole person making all the
financial decisions for all three entities.

Even more importantly to this analysis,
[Allen]’s claimed injuries, as a beneficiary
of the Margaret Trust, cannot truly have
existed before Margaret’s death in April
2015. . . . [Allen] had no beneficial inter-
est in any assets from the Margaret Trust
until Margaret’s death in 2015. . . . As
such, [Allen] could not suffer any injury as
a beneficiary of the Margaret Trust for any
payments she made with its funds prior to
her death. [ ] Therefore, [Allen] cannot
maintain causes of action based on any
events that occurred prior to Margaret’s
death because he is unable to satisfy the
injury requirement for common law
standing.12

STATUTORY STANDING

Without common law standing, Allen
could only proceed with his complaint if a
statute expressly provided him with
standing. The appellate Court stated that
“Chapter 5808 of the Revised Code does not
give the beneficiary of a trust any authority
to enforce claims for the trust against third

parties.”13 The appellate Court agreed with

Allen that R.C. 2107.46 would permit a ben-

eficiary to bring claims on behalf of a trust.14

However, Allen’s complaint was silent

concerning this statute and further, R.C.

2107.46 “must be strictly adhered to.”15 The

appellate Court held that based on Allen’s

complaint, the Ohio Revised Code did not

provide him standing to assert claims

against third parties as a beneficiary of a

trust.16 The Ohio Revised Code provides an

available path of relief for an aggrieved

trust beneficiary through R.C. 2107.46 or

2721.05 (declaratory judgment) but Allen

did not follow that path.
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Further, and with respect to Allen’s

claims against the CFLP, the appellate

Court found it was undisputed that Allen,

as an individual, was not a party to the

CFLP agreement. Additionally, upon his

resignation as the trustee of the Margaret

Trust, Allen lost any potential standing to

bring a claim on behalf of the Margaret

Trust under the CFLP agreement.17 Because

Allen, in his individual capacity, was not a

party to the CFLP agreement, he lacked

standing to assert claims for a breach of

that agreement.18

CONCLUSION

The Eighth District Court of Appeals

concluded that Allen suffered no injury

because Margaret, as trustee of both trusts,

had the exclusive right to do with the Mar-

garet Trust and the Donald Trust assets,

which included interests in the CFLP, as

she determined during her lifetime. There-

fore, Allen, as a trust beneficiary, had no

common law or statutory standing to main-

tain a cause of action against third parties

for alleged injuries that occurred prior to

Margaret’s death. The only statutory sup-

port a beneficiary of a trust has to pursue a

cause of action against a third party on a

claim belonging to the trust is the strict

adherence to R.C. 2107.46 or through a

declaratory judgment action against the

trustee. Additionally, a probate court has

jurisdiction over claims regarding a family

limited partnership when a partner is the

trustee of an inter vivos trust.
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USES AND ABUSES OF

POWERS OF ATTORNEY

By Edward M. Smith, Esq.1

Nolan, Sprowl & Smith
Centerville, Ohio

I. GENERAL OVERVIEW AND
HISTORY

Over the years of reading the Estate

Planning, Trust and Probate Law Section

community forum of the Ohio State Bar As-

sociation, I have noticed the recurring com-

ments and questions about powers of

attorney. These are always good questions,

and many times differing opinions arise,

which is well and good. I have my thoughts,

which I would like to share to the practitio-

ners in Ohio. The reason for my interest is

that powers of attorney are likely the most

powerful instruments we as lawyers

prepare. Their use, and sometimes misuse,

is and should be on our minds frequently.

Prior to 2012, Ohio operated under the

power of attorney act, Chapter 1337. S.B.

117 became effective on March 22, 2012.

That Act created Ohio’s version (the

“OPOAA”) of the Uniform Power of At-

torney Act (“UPOAA”). The Act is codified

in R.C. 1337.21 to 1337.64.

In the view of the author, there are sev-

eral problems with the OPOAA. The first is

the introduction of a “check-the-box” form

prescribed by R.C. 1337.60. Second is the

rejection of the requirement that third par-

ties accept the power of attorney, even the

statutory form. Ironically, while use of the

“form” was designed to increase acceptance,

it nevertheless has the opposite effect. The

form also increases the potential for fraud

and the unauthorized practice of law.

The most recurring theme on the OSBA

website is the issue of non-acceptance of

powers of attorney. I will address that, but

first, I would like to review the creation of

powers of attorney under Ohio law.

1
*OSBA Certified Specialist, Estate Planning, Trust & Probate Law; Member, OSBA Section Council; Chair,

Dayton Bar Association EPTPL Section; Dayton Bar Briefs Editorial Board (https://www.daybar.org/?pg=BarBriefs).
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II. CREATING POWERS OF
ATTORNEY

A. CONSIDERATIONS IN FORMATION

OF POWERS OF ATTORNEY.

1. Form versus Document (copying

versus counseling). In my opinion and
experience, the “check-the-box” form is not

advised.2 I suggest using an attorney-
prepared document from your own tem-

plate, reciting your version of the transac-

tional powers, then create a savings clause,

incorporating by reference the specifically

enumerated transactional powers enumer-

ated in R.C. 1337.45 to 1337.57. The tem-

plate you have used for years, and many

others are available. Incorporate the

OPOAA transactional powers by a provi-

sion that the agent may do and perform any

act that the principal could do and perform.

By utilizing this general statement, you are

incorporating the transactional powers of

R.C. 1337.45 to 1337.57 by reference. Like-

wise, incorporate R.C. 1337.42(c) by

reference. I suggest adding a preparation

statement at the end. This may encourage

acceptance by third parties and is required

to record the instrument. As a caveat, I

believe that the “Important Information”

for the principal and the “Important Infor-

mation for Agent” notices in R.C. 1337.60

are generally wise and should be provided

to both the principal and the agent. These

notices may be revised to add language ad-

dressing the issues discussed below. The

“Important Information for Agent” should

be signed by the agent.

2. Selection of the Agent(s). This is the

most important aspect of our counseling as

lawyers. We have the opportunity to deter-

mine, with counseling of the client, whether

the agent is qualified, trustworthy, acces-

sible, attentive and capable of performing.
Two of the most common problems are inat-
tentive agents and the greedy relative or
recent friend who abuses the fiduciary
duties owed to the principal. Examine the
agent’s qualifications and background with
the principal. This is so important, not only
to protect the principal, but also given the
reality of Ohio law that acceptance by third
parties is not required and financial institu-
tions are demanding exoneration or indem-
nification clauses. In order to emphasize
the agent has a fiduciary duty to the client,
I prefer to make the client make a commit-
ment to the agent selected, while carrying
out the transactional and if desired, any
specific “hot powers” which the client has
specifically approved after counseling: “This

durable power of attorney grants to my

Agent the fullest power and authority to do

all things that I could do myself, including

all actions authorized to be performed by

my Agent under R.C. 1337.42(c) of the Ohio

Revised Code, since I have implicit trust

and faith in my Agent.” It is important to

make sure the client not only believes that,

but that it is the truth.

3. Multiple agents (co-agents), succes-

sor agents and “springing powers.” In

my experience and practice, co-agents and

“springing powers” are generally not

advisable. These instruments are usually

less likely to gain acceptance by financial

institutions, who will demand an affidavit

or other proof that the acting co-agent

consents to the transaction. This becomes a

burden. If dual agents are used, state that

either agent may execute the powers under

the power of attorney by acting alone and

independently, even though this is the

default in R.C. 1337.31. Do not assume an

employee of the financial institution is

aware of that. If successor agents are used
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in the same document, and the successor
agent is assuming duties as agent, the Cer-

tification of Agent is necessary.3

4. Escrow Letters and Instructions.

Instead of successor agents in the same doc-
ument, the principal may want you to
“escrow” one or more back-up powers of at-
torney for release at some future date, in
lieu of using a “springing power” of attorney.
The letter should grant discretion to exer-
cise judgment in releasing the power of at-
torney and authority to obtain medical in-
formation concerning the principal to
determine if release is warranted.

5. Powers that may affect the princi-

pal’s estate plan. Certain “hot powers”4 in
R.C. 1337.42(A) must be specifically
authorized. These are powers that, if exer-
cised by the agent, could change the princi-
pal’s estate plan: (a) creating a trust; (b)
amending, revoking or terminating a trust
to the extent permitted by the Ohio Trust
Code; (c) making a gift; (d) creating or
changing rights of survivorship; (e) creat-
ing or changing a beneficiary designation;
(f) delegating authority granted under the
power of attorney; (g) waiving the right to
be a beneficiary under a joint and survivor-
ship annuity, including a survivor benefit
under a retirement plan; and (h) exercising
fiduciary powers the principal has author-
ity to delegate. The OPOAA has carved out
these powers because they are considered

“dangerous and subject to abuse.”5 Counsel
the client concerning these powers. If
utilized, the client must specifically initial
the clause authorizing these powers. The
exercise of these powers should be consis-
tent with the principal’s estate plan (for
example, beneficiary designations to the

principal’s trust). Blanket use of these pow-

ers in all powers of attorney is not

advisable.

6. Gifts require a specific grant of

authority. Unless the power of attorney

otherwise provides, a gift is subject to the

limitations of R.C. 1337.58.6 The standards

the agent is required to follow for determin-

ing whether to make a gift under a general

gifting clause are enumerated in R.C.

1337.58(D). For example, some of those

required considerations are the value of the

principal’s property and a pattern of mak-

ing gifts. Gifting is one of the major “hot

powers” that can affect not only the princi-

pal’s estate plan, but also the principal’s

life. Gifts must be specifically authorized. If

permitted to be made to children or grand-

children, consider making them equal to

all, so long as the gift does not affect any

government benefits of the donee. R.C.

1337.58 places limits on gifting by limiting

gifts to the annual exclusion amount. That

section is incomplete, given the unlimited

marital deduction. Therefore, if gifts are

desired by married couples (usually not in

a second marriage), it is important to insert

a provision that gifts to or between the

spouses shall not be limited by R.C.

1337.58, and that the power of attorney

overrides any conflicting provisions of the

OPOAA. Over-riding the application of gift

limitations in R.C. 1337.58 is permitted by

R.C. 1337.42(D). Accordingly, given the

unlimited marital deduction, gifts to the

spouse may be unlimited, notwithstanding

the provisions of R.C. 1337.58 (limitations

on gifts), if stated in the power of attorney.

This may be particularly important if the

spouse uses a power of attorney to transfer

assets to a trust, since “a gift ‘for the bene-

fit of ’ a person includes a gift to a trust

. . .” The agent would not be altering the

estate plan of the principal by making

transfers to the principal’s trust, unless the

asset already has a beneficiary designated
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thereon. Further, if your client desires to
authorize the agent to create or change ben-
eficiary designations and any of the other
seven “hot powers,” such grant of authority
is only valid if the document “expressly
grants the agent the authority and if exer-
cise of the authority is not otherwise prohib-
ited by another agreement or instrument to
which the authority or property is subject,
and, with respect to a revocable trust of

which the principal was settlor, if the trust
agreement expressly authorizes the agent
to exercise the principal’s powers with re-
spect to the revocation, amendment, or
distribution.” See ORC § 1337.42(A) (em-
phasis added). These are all important
considerations in designing an effective
estate plan utilizing a power of attorney
and a trust.

7. Gifts to Agent. The agent who is not
a spouse, ancestor or descendant may not
exercise the power to make gifts to the
agent or creation of an interest in the
principal’s property (gift, joint account, ben-
eficiary designation, disclaimer, or other-
wise) to or for the agent or someone to
whom the agent owes a duty of support,
even though authority to exercise gifting is
made, “unless the power of attorney other-

wise provides.”7 Most clients prefer to pro-
hibit gifts to the agent or anyone, other
than the principal’s spouse. This should be

expressly stated in the instrument.8

8. Dealing with Trusts. As referenced
above, transfers to trusts require authority
to act as agent for the grantor/settlor to
exercise the power to revoke, amend, or dis-
tribute in both the power of attorney and
the trust. There must be authority in both
the trust agreement and the POA instru-

ment to create, amend, revoke a trust, or

make a distribution from a trust for the

principal.9

9. Other Special Clauses.

a. Self-dealing waiver. Self-dealing is
an issue in the use of powers of attorney,
especially in transferring real estate to
spouses who are agents under the power of
attorney or to a trustee who is a spouse
(and usually a beneficiary of the trust) us-
ing a power of attorney. The power of at-
torney (and the trust agreement) should
specifically address the waiver of any con-
flicts of interest/self-dealing involving
transfers by an agent/spouse to the spouse,
a trustee who is the spouse, or a trust of
which the spouse is a beneficiary.

b. Compensation to the agent. Reim-
bursement of expenses and reasonable
compensation is permissible, even without

any clause in the document.10 However, it is
best to define how compensation shall be
determined, for example, hourly or in some
other manner. If the agent is an attorney, it
is best to specifically address the compensa-
tion in a separate fee agreement or specifi-
cally state that fees will be addressed by
differentiating between legal services and

non-legal services. Attorneys cannot charge

legal fee rates for non-legal work.11 If no

compensation is going to be paid, that may

be stated. However, most agents are rela-

tives who expect no compensation anyway.

Stating that the agent shall receive nothing

might create the feeling that the agent’s

help is not appreciated. The principal

should carefully consider the issue of

compensation. Most clients prefer the de-

fault rule that prevails when the document

is silent.

c. Exoneration Clause vs. Indemnifi-

cation Clause. The most frequent ques-

tion that arises about powers of attorney is

this—how does the agent get it accepted by

a third party, especially a financial institu-
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tion? Third party exoneration, release or
indemnification will create a greater likeli-
hood, but not the guarantee of acceptance
of the instrument. Such a clause would
provide that third parties are not liable to
the principal, the principal’s executor,
personal representative, or heirs and as-
signs if they accept the power of attorney
and act upon it in good faith. Some instru-
ments provide for a presumption of non-
revocation and state the third party may
demand a certification that the principal is
still living and that the instrument has not
been revoked. This is discussed below. An
indemnification clause is stronger, in that
it is a promise to hold a third party harm-
less for damages for the nefarious acts of
the agent. I prefer the exoneration and
release. Action by the principal to seek and
obtain acceptance of the power of attorney
by financial institutions prior to its use
likewise alleviates many problems.

d. Digital Assets. R.C. 1337.571 was
added to the OPOAA by H.B. 432, effective
April 6, 2017. A digital assets clause is
recommended in the client’s power of at-
torney, Last Will and Testament and any
trust agreement.

B. AGENT USE OF POWERS OF

ATTORNEY.

1. Disclosure of Agency. Powers of at-

torney arise from the law of agency. A

person who acts in an agency capacity, and

who discloses the agency relationship, is

generally not liable personally for the debt

of the principal, unless the agent is negli-

gent, acts outside the scope of the agency,

or has an obligation for support arising

from another relationship. Those common

law principles are incorporated in the

OPOAA.12 It is important that the agent be

informed that disclosure of the agency rela-

tionship is necessary to preclude personal
liability to the agent. The most common
forms of disclosure to identify the agency
relationship are “POA” or “AIF” after the
agent’s name on checks and other
documents.

2. Agent’s Certification. Confirmation

by the agent of the use, validity, existence

of the principal and non-revocation of the

power of attorney should be verified by

affidavit. R.C. 1337.61 has a template for

certification. Likewise, successor agents

should verify the agent has assumed the

duties as successor agent and the events

that have triggered such assumption, such

as the primary agent’s death, resignation,

incapacity, refusal or inability to act.13 In

the process of activating the power of at-

torney, it is wise to add to the Certification

of Agent a statement that the agent under-

stands that if the principal dies or revokes

the power of attorney, the agent’s authority

will cease and no further use of the power

of attorney will be permitted. The agent

should acknowledge the activation of the

power of attorney and acceptance of duties

in writing.

3. Acceptance of Power of Attorney.

In Ohio there is no specific requirement of

acceptance of a power of attorney by a third

party.14 This is the most hotly debated omis-

sion from the Ohio version of the UPOAA.

Is there an argument that the power of at-

torney is required to be accepted if the third

party has a duty to deal with the principal,

for example, the principal has an existing

account, there is no question as to the va-

lidity of the instrument, and instrument

has been certified by the agent? Does an

arbitrary declaration that the instrument

is “too old” constitute bad faith when the

third party has a duty to deal with the prin-
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cipal?15 It is nevertheless wise to avoid
litigation. Therefore, it is important to have
the power of attorney presented prior to its
use, preferably by the principal, who can
execute the institution’s account form for a
power of attorney prior to its use. Ask the
client to bring it to you for review prior to
the client’s execution of it.

4. Loss of Power of Attorney. A power
of attorney may be recorded and certified

by the county recorder. “When so executed,

acknowledged, and recorded, a copy of the

record, certified by the county recorder,

with the recorder’s official seal affixed to it,

shall be received in all courts and places

within this state as prima-facie evidence of

the existence of that instrument and as

conclusive evidence of the existence of that

record.”16 A photocopy or electronically

transmitted copy of the original power of

attorney is valid and “has the same effect

as the original,” unless an original is re-

quired by law.17

5. Improper Titling of Accounts. Ad-

vise the client that proper titling of ac-

counts is important to avoid a frequent trap

that can negate the client’s estate plan.

Sometimes after presenting a power of at-

torney, the financial institution will advise

a joint account between a principal and

agent. Frequently, the client will often

express a desire for a joint account so that

son or daughter can “pay the bills.” This

can be disastrous.18 Explain the difference

between a joint account and an account in

the name of the principal with the son or

daughter named on the account as an

agent/POA. This emphasizes the important

distinction to the agent that this is not an

account for the agent’s benefit. A best

practice is to have the client, on the finan-

cial institution’s document, list the agent.

Some institutions require this and are jus-

tified in doing so to prevent liability. The

fact that Ohio does not require acceptance

of powers of attorney supports this position.

III. CASES INVOLVING ABUSE
OR MISUSE OF POWERS OF
ATTORNEY

There are a host of cases illustrating the

issues surrounding the use by agents of

powers of attorney. A few samples under-

score the need for vigilance and consider-

ation of ways to avoid problems.

A. Fields v. Brackney.19 An agent acting

pursuant to a power of attorney is a fidu-

ciary and has a fiduciary duty to act in the

best interests of the principal and in good

faith. The creation of a joint account with

the principal’s son was proper. However, the

addition to the joint account using a power

of attorney created “a suspicion that the

transactions were a result of undue

influence.” The additional funds were not

subject to the presumptive intent that the

funds should transfer to the joint owner

upon death. The holdings of Wright v.

Bloom20 and its progeny were limited to

“funds the decedent knew to be in the ac-

count” before use of the power of attorney

by the son to transfer additional funds of

the decedent into the account, thus making

a gift to himself.

B. Mancz v. McHenry.21 The agent, one

of decedent’s children, violated her fiduciary

duty to the principal, her mother, by using

mother ’s power of attorney to benefit

herself. The concealment statute, R.C.

2109.50, is a proper method to recover as-

sets for the estate in such instance. The

agent used the power of attorney to make

gifts to herself, despite no gifting clause in
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the power of attorney, and took steps to

conceal the gifts from her mother by using

multiple accounts and by concealing the

bank statements from her mother, who

rarely made large gifts. Statements offered

by the defendant allegedly made by her

mother authorizing the gifts, were inadmis-

sible hearsay. See also Castro v. Castro,22

reversing a dismissal in a concealment ac-

tion against a son who, while acting as

power of attorney for his mother, made

unexplained gifts to himself.

C. Dayton Bar Assn. v. Parisi.23 The

power of attorney the principal gave to his

attorney could not be used to pay the at-

torney’s legal fees while a guardianship ac-

tion was pending without court approval.

D. In re Estate of Kiefer.24 A spousal re-

lationship is not considered a confidential

or fiduciary relationship, the nature of

which automatically invalidates transac-

tions or creates undue influence.

E. Hillier v. Fifth Third Bank.25 The

agent could not use the power of attorney

to create a beneficiary on a bank account

which had no beneficiary without specific

provisions in the power of attorney that are

required by R.C. 1337.42(A)(4). The power

to exercise banking transactions or to

“modify” the account did not create a power

to create or change the beneficiary, which

requires the specific grant of authority. This

case illustrates that it may be wise plan-

ning to use a trust, and only allow the “hot

power” to change beneficiary designations

to be made to the trustee of the principal’s

trust, as it may be amended from time-to-

time.

IV. ETHICAL CONSIDERATIONS

A. CLIENT WITH DIMINISHED CAPACITY.

Ohio Rules of Prof. Cond. Rule 1.14 ad-

dresses the situation of the client with

diminished capacity and how the lawyer

should treat the client in such situations.

The bias of the rule is to treat the client as

the attorney normally would treat a client

without diminished capacity, to the extent

possible. This may affect both execution

and activation of a power of attorney.

B. LAWYER FEES.

Be mindful of the difference between fees

for legal services versus non-legal services.

Lawyers may not charge legal fee rates for

non-legal services.26

V. CONCLUSION REGARDING
FORMATION AND USE OF
POWERS OF ATTORNEY.

A power of attorney is possibly the most

critical life-altering document attorneys

prepare for a client. A Last Will and Testa-

ment is a crucial document for any client.

Yet, a power of attorney can alter the

financial viability of the principal. Its mis-

use could result in elimination of the need

for a Will if the client is left destitute. The

results can be devastating and perhaps cre-

ate endless litigation and heartache if not

taken with the seriousness the document

deserves.
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Based on presentation by the authors at

the 2021 Pliskin Advanced Estate Planning

Seminar.

In the recent past, few legal changes have

shaken the paradigm of estate planning

more than the SECURE Act.II As the COVID

pandemic pushed lawmakers to suspend or

adjust many of the new rules in 2020

through the CARES ActIII, clients and plan-

ners were able to delay coping with the

real-world consequences of the new statu-

tory scheme. Now, as advisors are in the

midst of settling estates and funding trusts

for those who passed away after January 1,

2020, reality has manifested itself in the

form of complex questions and even more

confusing answers. In addition, no profes-

sional who pays malpractice premiums

needs to be reminded of the potentially cat-

astrophic tax consequences associated with

missteps in this arena.

This complexity is unlikely to go away

anytime soon. The IRS reports that over 60

million taxpayers own IRAsIV representing

just under one third of American

households. This figure doesn’t include the

millions of Americans who have balances in

other ERISA-governed structures that are
often rolled into IRAs, like 401(k)s or cash

balance plans.V Not only is the demand
increasing, but the rules are far from static.
The immediate horizon holds impending
regulations on the original SECURE Act
legislation, a proposed SECURE Act 2.0
that has already cleared the House Ways
and Means Committee, and a return of the
previously shelved Department of Labor fi-
duciary rules.

Put simply: the volume of people who

need estate planning advice involving

retirement assets is ever increasing,

and the rules are less clear than they

have ever been. Although the number of

unresolved issues involving this topic are

myriad, this outline is an attempt to discuss

what the authors have arbitrarilyVI deemed

to be the Top Four Questions that estate

planners face in a Post-SECURE Act

environment.

QUESTION 1: DOES MY
CONDUIT TRUST STILL WORK?

Does it still make sense for anyone to

leave retirement benefits in trust post-

SECURE Act? The reasons for leaving

retirement benefits in trust are much the

same post-SECURE as they were pre-

SECURE: to provide creditor protection and

mitigate estate tax inclusion of retirement

benefits in the beneficiary’s estate. If some-

one chooses to make this election there are

several options available to plan partici-

pants wishing to leave retirement benefits

in trust.

Either the assets are left to a “see-

through” trust, in which case they will be

I
The authors would like to extend a very special note of thanks to Emily Deblase and Brandon Fish who both

provided analytical material to the outline, and Ed Morrow for his advice and assistance.
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eligible for the 10-year payout under the
new SECURE Act rules for Designated Ben-
eficiaries, or they are left to a trust that
does not qualify as “see-through,” in which
case the trust is not considered a Desig-
nated Beneficiary and distributions must
be made within 5 years following the dece-
dent’s death. Remember, a “see-through”
trust must meet the criteria set forth in
Treas. Regs. 1.401(a)(9)-4, A-5(b):

(1) The trust is a valid trust under state
law, or would be but for the fact that
there is no corpus.

(2) The trust is irrevocable or will, by its

terms, become irrevocable upon the

death of the employee.

(3) The beneficiaries of the trust who are

beneficiaries with respect to the

trust’s interest in the employee’s ben-

efit are identifiable within the mean-

ing of Treas. Regs. 1.401(a)(9)-4, A-1

from the trust instrument.

(4) The documentation described in

Treas. Regs. 1.401(a)(9)-4, A-6 has

been provided to the plan

administrator.

(5) The trust beneficiaries themselves

must also be Designated Beneficia-

ries (see Treas. Regs. 1.401(a)(9)-4,

A-5(d)).

A conduit trust requires that any amounts

received from the plan by the trustee are

immediately distributed to the beneficiary.

Conduit trusts are considered “see through”

trusts so long as they meet the other re-

quirements under Treas. Regs.

1.401(a)(9)-4, A-5(b), and consequently are

considered designated beneficiaries for

purposes of obtaining the 10-year payout.

Historically, conduit trusts may have pro-

vided solely that any required minimum
distributions (“RMDs”) received by the
trustee would be distributed out to the
beneficiary. However, such trusts can also
provide for distributions in excess of the
RMD. The key is that all distributions from
the plan received by the trustee must im-
mediately be distributed to the beneficiary.

Accumulation trusts, on the other hand,
are more flexible and expansive. These
types of trusts permit the trustee to “ac-
cumulate” RMDs and other plan
withdrawals. However, the tradeoff is that
in order for the trust to qualify as see-
through, we must look not only to the cur-
rent beneficiaries, but also the remainder
beneficiaries to ascertain whether the trust
will qualify as see-through.

Charitable remainder beneficiaries will
disqualify an accumulation trust from be-
ing considered see-through, and such trusts
would therefore not qualify as designated

beneficiaries eligible for the 10-year stretch.

Historically, a trust with remainder benefi-

ciaries older than the current beneficiary

would also have been problematic from the

perspective of determining the appropriate

life expectancy over which RMDs would be

distributed. An older remainder beneficiary

could leave the younger current beneficiary

with having to receive RMDs over a more

compressed period. This is no longer a

concern under the SECURE Act—for most

designated beneficiaries (that are not eli-

gible designated beneficiaries), payment

will be made over 10 years regardless of

whether there are multiple individual ben-

eficiaries, and regardless of their life expec-

tancies relative to one another.

Given the relative ease of administration

of conduit trusts, and the ability not to have

to look to remainder beneficiaries to ascer-
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tain whether such trusts qualify for desig-
nated beneficiary status, practitioners may
wonder: can there be more than one benefi-
ciary of a conduit trust? In theory, yes; the
conduit trust would function effectively as
a pot trust for multiple beneficiaries (see,

e.g., PLR 200329048).VII The trustee must
distribute all amounts received from the
plan to one or more of the beneficiaries (and
distributions need not be equal among the
beneficiaries)—but no amounts can be ac-
cumulated in the trust.

Example: Decedent creates a trust which

requires that the trustee distribute all of the

plan be distributed, in the discretion of the

trustee, among the decedent’s surviving

children. Even if all of the income is

“sprinkled” to different beneficiaries in un-

equal shares, the trust will still qualify

provided that it is all distributed.

What about a trust that distributes to an-
other trust? Distributions from one trust to
another see-through trust could potentially
work in a post-SECURE Act environment.

However, this process is not expressly

blessed by IRS. These distributions can be

particularly problematic if they are made

to a special needs trust. In order to qualify

as a conduit trust, the trustee must make

distributions of all amounts received from

the plan to the beneficiary. For a disabled

beneficiary, this will not work well, as such

distributions will likely disqualify the bene-

ficiary from governmental assistance if the

trust distributions are considered countable

resources for, e.g., Medicaid purposes.

If instead the trustee must distribute to a

supplemental needs trust, the conduit trust

rules will be subverted. The typical supple-

mental needs trust will need to be fully

discretionary as to the supplemental needs

beneficiary so as not to disqualify him or

her from government benefits with ad-
ditional countable resources. If all plan
benefits received will be distributed to a
trust that is functionally an accumulation
trust, not otherwise taxable to the benefi-
ciary as a grantor trust, it is not likely such
a trust will qualify as a conduit trust.

Distribution to a grantor trust may be
permissible provided that trust is a grantor
trust under I.R.C. § 678 giving the benefi-
ciary the power to withdraw all trust
property. So, a conduit trust might still
work from a tax perspective but may not
work from a fiduciary perspective—
particularly if the goal of the trust is to
provide asset protection from the creditors
of the beneficiary, or to prevent inclusion of
the assets in the beneficiary’s estate.

Example: A pre-SECURE Act Conduit

Trust was drafted with language that the

trustee was to distribute all of the RMD

from the inherited IRA held by the trust—no

more, no less. If the decedent grantor passes

away after January 1, 2020, what is the

trustee allowed to give to the non-EDB ben-

eficiary in 2021? There is no RMD based on

the rules, so the trustee may be stuck with a

conduit trust that is not allowed to make

any distributions.

If the terms of the conduit trust provided

only for required minimum distributions,

this may work for certain eligible desig-

nated beneficiaries during the period dur-

ing which they are eligible designated

beneficiaries. However, after an eligible

designated beneficiary (such as a minor

child) is no longer an eligible designated

beneficiary (such as on his or her reaching

the age of majority), then there are no

required minimum distributions. Rather,

the trust must receive all of the benefits

within 10 years thereafter. If the trust does
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not permit distributions other than re-
quired minimum distributions, it is possible
that no amounts may be withdrawn from
the plan and the trust would face penalties
for having failed to withdraw the entire
plan benefit within that 10-year period.

For non-eligible designated beneficiaries
where the conduit trust provided only for
required minimum distributions to be with-
drawn from the plan, and such withdraw-
als distributed to the beneficiary, such
trusts will not work: plan proceeds must be
withdrawn and distributed within 10 years
following the year of the plan participant’s
death. If the trust terms do not permit the
trustee to withdraw and distribute amounts
other than required minimum distribu-
tions, then the trustee may not be able to
either (i) withdraw amounts from the plan
at such times as would minimize income
taxes or (ii) withdraw the amount needed
by the end of the tenth year following the

plan participant’s death.

Conduit trusts can still be an effective

tool for use with IRA planning, provided

that certain formalities are observed. Spe-

cifically, most of the same considerations

applicable with respect to conduit trusts

pre-SECURE still apply post-SECURE!

However, instead of requiring the trustee

to withdraw “required minimum distribu-

tions” annually and distribute those

amounts to the beneficiaries, the practi-

tioner should be careful to draft the trust

to permit the trustee access to withdraw

plan benefits for whatever purposes the

plan participant desires for his beneficia-

ries (e.g., health, maintenance, support,

etc.) and must require to the trustee to dis-

tribute all amounts so withdrawn immedi-

ately to the beneficiary.

For minor children who are eligible desig-

nated beneficiaries, a conduit trust should
preserve their status as such, and accord-
ingly, a life expectancy payout during their
minority. Practitioners should be cognizant,

however, that “toggling off” conduit status

after the beneficiary reaches the age of ma-

jority may well disqualify the trust as a

conduit trust from the outset, under the

premise that a conduit trust that later

converts to an accumulation trust was

never a conduit trust during the beneficia-

ry’s entire lifetime. Treasury has not issued

regulations opining on this matter, and the

IRS has not yet issued any guidance on this

front either.

If greater flexibility is desirable from a

creditor protection standpoint, the practi-

tioner should consider drafting an ac-

cumulation trust in this scenario. The ac-

cumulation trust would give the trustee

flexibility to make distributions depending

on the beneficiary’s specific situation. If

creditors were not a particular concern for

the beneficiary at the time of distribution,

then the trustee also has flexibility to make

a distribution if doing so would be more de-

sirable, for example, to mitigate income tax

exposure (by paying income taxes at the

beneficiary’s lower income tax rate).

A conduit trust for the benefit of a surviv-

ing spouse should preserve their status as

an eligible designated beneficiary—

however, in order to qualify such trust as

both a conduit trust and eligible for QTIP

treatment, the trust must provide that the

spouse receive the greater of (i) the income

of the trust and (ii) the required minimum

distributions (plus whatever additional

amounts are desirable to provide for the

spouse). If the trust provides only for

payout of the required minimum distribu-

tions (plus whatever additional amounts
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are desirable to provide for the spouse), the
trust will be eligible for the lifetime stretch
over the life of the spouse, and will be a
conduit trust, but would not qualify as a
QTIP trust under I.R.C. § 2056 (and conse-
quently will not be eligible for the unlimited
marital deduction).

QUESTION 2: ARE MY ASSUMP-
TIONS ABOUT TRUST FUNDING
USING IRAS STILL VALID?

It has always been essential to tread care-
fully when designing trusts that will be
funded using retirement assets. Even before
the SECURE Act, it was important to
ensure that trusts would qualify for see-
through or conduit treatment rather than
being subject to the five-year default rule.
Although the consequences are different in
today’s day and age, the potential outcomes
dictate continued scrutiny.

Today, the planning focus shifts away
from finding the youngest measuring life to

maximize the stretch to determining which

of the SECURE Act rules will apply when

completing the funding.

If the trust benefits an Eligible Desig-

nated Beneficiary (EDB) then drafters

should consider the options for structuring

the trust so that the stretch rules can be

used. If there are multiple beneficiaries,

some of whom are EDBs and some of whom

will be subject to the 10-year payout, con-

sider allocating the IRA assets fully to the

share for the EDB.

Example: Single parent is doing an estate

plan for her three children, two of whom

are competent adults and one of whom has

special needs as defined under I.R.C.

§ 72(m)(7). Under the pre-SECURE Act

rules, many planners would have allocated

all of the estate planner’s assets equally

among the three shares. However, under the

current rules it might make sense to first

use the retirement assets to fund the share

for the EDB. This would allow for stretch

treatment and potentially avoid the higher

tax consequences of the non-EDB beneficia-

ries during their 10-year window.

Example: Client in a second marriage is

deciding how to allocate his assets for the

benefit of both his surviving spouse and his

adult children from a prior marriage. The

bulk of his assets include a large IRA and

life insurance. Should he consider allocat-

ing all of the IRA to his spouse and all of

the life insurance proceeds to his children?

This would allow the surviving spouse to

take advantage of the additional flexibility

afforded to surviving spouses under the new

rules.

If the trust doesn’t include an EDB, is

may be beneficial to allocate the retirement

benefits to certain beneficiaries over others

to maximize the tax consequences. In some

cases, drafters may elect to create separate

trusts or separate shares as beneficiaries of

the IRA to allow for more flexibility in

distributions or tax elections.

Example: Client seeks to do an estate plan

that benefits her two nieces. One is in a

high-income tax bracket while the other is

in a much lower bracket. Instead of allocat-

ing half of the IRA to each beneficiary,

should the client consider allocating the full

IRA to a separate share (or a separate trust)

that has conduit provisions for the niece

with the lower income tax burden?

In many instances a conduit trust may

not be the ideal design, as stated above, due

to concerns over excess distributions, asset

protection, an overall planning structure
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designed to minimize transfer taxes, or any
number of non-tax distribution
considerations. In those cases, it might be
possible to fund separate shares, or sepa-
rate trusts, that shift the income tax burden
to the beneficiary by triggering I.R.C. § 678.
Under I.R.C. § 678(a)(1) the beneficiary will
be deemed the grantor of a trust for tax
purposes even if they merely have the right
to withdraw the taxable income from the
trust. This means that the right to with-
draw does not need to extend to all trust
corpus to trigger the taxable benefits de-
scribed above.

QUESTION 3: WHAT ARE THE
NEW RULES FOR INHERITED
IRAS UNDER THE SECURE
ACT?

One of the biggest challenges given to us
by the SECURE Act is effectively handling
IRAs that straddle the “before and after” of
the SECURE Act. Many advisors find them-
selves in difficult positions as beneficiaries

of inherited IRAs pass away and the new

rules need to be enforced. Here are a few

scenarios that are commonly encountered,

and some common responses:

What happens to a pre-2020 inherited

IRA when the beneficiary passes away?

Under the old rules, any non-spouse benefi-

ciary was required to take RMDs based

upon their life expectancy. When the bene-

ficiary passed away, any successor stepped

into the shoes of the original beneficiary

and used their RMD schedule. Now, when

the original beneficiary passes away—

regardless of whether the IRA owner died

before or after 1/1/2020—the beneficiary is

subject to the SECURE Act distribution

schedules under I.R.C. § 401(a). If the suc-

cessor beneficiary is an EDB, they are

permitted to use the EDB distribution
rules. If the successor is not an EDB, then
they are subject to the 10-year payout.

Example: Grandma dies in 2015 leaving

an inherited IRA for the benefit of Son. Son

designates Grand Daughter as the successor

beneficiary of the IRA. When Son dies in

2021, Grand Daughter (who is not an EDB)

has until December 31, 2032 to fully remove

the funds from the IRA.

What happens when an accumulation

trust with a pre-2020 inherited IRA has a

single beneficiary, and that beneficiary pas-

ses away? Under the old rules, the trust

would continue to take under the life ex-

pectancy of the original beneficiary. Now,

when the trust beneficiary passes away the

IRA is now subject to the SECURE Act

rules and will likely have to remove the

remaining funds within 10 years.

Example: Grandma creates an accumula-

tion trust with Son as the sole beneficiary

and names said trust as the beneficiary of

her IRA. When Grandma dies in 2015 an

inherited IRA is created with the trust as

the beneficiary. The trust begins taking

RMDs using Son’s life expectancy as the old-

est (and only) trust beneficiary. When Son

dies in 2021 the trustee has until December

31, 2032 to fully remove the funds of the

IRA and place them into the trust.

What happens when an accumulation

trust with a pre-2020 inherited IRA has

multiple beneficiaries and one of them pas-

ses away? Under the old rules, the trustee

would collect RMDs from the IRA based on

the life expectancy of the oldest trust

beneficiary. When that beneficiary passed

away, the RMDs continued for the benefit

of the successor beneficiary on the original

schedule. Now, the rules are unclear as to
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what happens when one of the trust benefi-
ciaries passes away. If it is the beneficiary
who is the measuring life does the 10-year
payout then apply? If it is a beneficiary that
is not the measuring life who passes away
does that flip the switch? Hopefully, this
will be one of the primary issues that is
resolved by the upcoming regulations to be
issued by the IRS on this subject.

Example: Grandma creates an accumula-

tion trust with Son and Daughter as benefi-

ciaries and names said trust as the benefi-

ciary of her IRA. When Grandma dies in

2015 an inherited IRA is created with the

trust as the beneficiary. The trust begins

taking RMDs using Son’s life expectancy as

the oldest trust beneficiary. When Daughter

dies in 2021 . . . well . . . nobody is sure

what will happen . . .

In the event that an IRA owner finds
themselves at the end of the year with one
of these trusts and the regulations have not

yet provided clarity, it may be prudent to

take the RMD just as a precaution.

What happens to an inherited IRA when

the EDB passes away? If the EDB is the

outright beneficiary of the IRA individually,

and thus enjoying the benefits of the stretch

treatment under I.R.C. § 401(a)(9)(H), when

the EDB passes away they are permitted to

name a successor beneficiary. That succes-

sor will be subject to the 10-year rule as of

the date of the EDB’s death under I.R.C.

§ 401(a)(9)(H)(iii). This same rule would ap-

ply if there was an accumulation trust in

which the EDB was the sole beneficiary.

QUESTION 4: HOW DO I DRAFT
A BENEFICIARY DESIGNATION
THAT STILL WORKS?

A well-crafted beneficiary designation will

be (i) accepted by the plan provider; (ii) ef-
fectuate the intent of the plan participant
with respect to distribution on his or her
death; and (iii) not run afoul of IRS rules.

Historically, drafting a beneficiary designa-

tion that permitted separate trusts to each

be treated as a “separate account” under

Treas. Regs. 1.401(a)(9)-4, A-5(c) was signif-

icant, as the use of the life expectancy of

the oldest trust beneficiary to compute the

applicable distribution period was required

where there were multiple beneficiaries of

a trust.

For example, consider a beneficiary desig-

nation providing for the payment of plan

benefits to decedent’s revocable trust. If

decedent’s revocable trust further divided

into separate shares for decedent’s children

aged 45, 35, and 28, then each of decedent’s

children would have been required to use

the life expectancy of the oldest child,

regardless of the division of trust assets

into separate subtrusts for the benefit of

each child.

In order to combat this, practitioners who

were concerned about being “stuck” with

the oldest beneficiary’s life expectancy

would have needed to cause a division of

plan benefits at the beneficiary designation

level. In other words, the beneficiary desig-

nation would have needed to have provided,

in this example, that 1/3 of the plan benefits

be paid to the subtrust established for the

45-year old-child; 1/3 of the plan benefits be

paid to the subtrust established for the 35-

year-old child; and 1/3 of the plan benefits

be paid to the subtrust established for the

28-year-old child. Assuming the trusts

otherwise qualified as see-through, then

each trust would have been permitted to

pay out of over the life expectancy of the

beneficiary-child.
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Post-SECURE, the rules are mostly un-
changed in this regard—however, in many
cases, the life expectancy of the beneficiary
is no longer relevant because, except with

respect to eligible designated beneficiaries,

the 10-year payout rules will be applicable.

Consider whether it is administratively

simpler to simply name the decedent’s re-

vocable trust as the beneficiary and effectu-

ate the division therein, as opposed to the

beneficiary designation. That said, practi-

tioners should also consider also whether

the presence of any other terms of the trust

agreement might broadly cause the revoca-

ble trust not to be treated as a see-through

trust, thereby leaving only the availability

of a five-year payout (e.g., the presence of

charitable beneficiaries; the ability to use

retirement benefits to pay debts and expen-

ses of the decedent’s estate).

One area that SECURE changed relevant

to the drafting of beneficiary designations

was the introduction of the concept of the

applicable multi-beneficiary trust under

I.R.C. § 401(a)(9)(H)(v). An applicable

multi-beneficiary trust is a trust: (1) which

has more than one beneficiary, (2) all of the

beneficiaries of which are treated as desig-

nated beneficiaries for purposes of deter-

mining the distribution period, and (3) at

least one of the beneficiaries of which is an

eligible designated beneficiary described in

I.R.C. § 401(a)(9)(E)(ii)(III) or (IV), relating

to disabled or chronically ill individuals.

Under I.R.C. § 401(a)(9)(H)(iv), if under

the terms of the applicable multi-

beneficiary trust it is divided into separate

trusts on the death of the plan participant

immediately on his death and no individual

(other than an eligible designated benefi-

ciary under I.R.C. § 401(a)(9)(E)(ii)(III) or

(IV)) has any right to any interests in the

plan until the death of all such eligible

designated beneficiaries with respect to the

trust, then the payout rules are applied

separately with respect to the portion of

the plan participant’s interest that is pay-

able to any such eligible designated

beneficiary.

There are several additional consider-

ations while drafting. Prudent practitioners

will want to ensure that any custom benefi-

ciary designation is reviewed and approved

by the plan provider in advance of having a

client sign and submitting to the plan

provider. This will alleviate later headaches

if the plan provider won’t accept the custom-

ized beneficiary designation.

Some plan providers may wish to be

indemnified and held harmless with respect

to custom beneficiary designations and in-

formation provided by a trustee with re-

spect to carrying out the provisions of the

beneficiary designation. Some plan provid-

ers may provide explicit language for inclu-

sion in a custom beneficiary designation.

The careful practitioner will review these

provisions with clients to ensure that they

are comfortable with the inclusion of such

provisions.

Conclusion: We hope that these materi-

als will help bring some clarity to a subject

that continues to be less than clear. As

estate planners face these real-life ques-

tions head-on, and the IRS provides guid-

ance on several of these open issues, we

may begin to work toward an environment

where there are more defined answers. We

can all look forward to that day when the

additional information will provide us with

the ability to accurately assist clients with

these difficult planning decisions.
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ENDNOTES:

IIThe Setting Every Community Up for
Retirement Enhancement Act of 2019, ef-
fective December 20, 2019 (Pub. L. No. 116-
94, 133 Stat. 2534).

IIIThe Coronavirus Aid, Relief, and Eco-
nomic Security Act, effective March 27,
2020 (Pub. L. No. 116-136, 134 Stat. 360).

IVInternal Revenue Service, SOI Tax
Stats—Accumulation and Distribution of
Individual Retirement Arrangements:
Tables 2,3, 4, and 7, Tax year 2017, Febru-
ary 2020.

VNotably, most of the provisions of the
SECURE Act do not apply to defined bene-
fit plans.

VIInsofar as their sample size is two.
That said, the authors have found that
many of their colleagues have also been
asked the same questions (or ask these
questions of them).

VIIIn this Private Letter Ruling (PLR
200329048 (IRS PLR), 2003 WL 21678147),
the trust in question provided for four ben-
eficiaries, and that “its Trustee shall with-
draw and distribute to each beneficiary
such beneficiary’s share of the minimum
distribution required to be distributed an-
nually from the IRA, based on the age of
the oldest beneficiary.” The Service con-
cluded that such trust “is a ‘see-through’
trust as that concept exists under the
‘Final’ Regulations promulgated under sec-
tion 401(a)(9) of the Code.”
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This article is a summary of the authors’

presentation at the 2021 Pliskin Institute
and a follow up to their prior March/April
PLJO Article “Dayal v. Laksmipathy: ‘till
death do us part . . . or not. Unintended

Consequences of SLATs.”1 2021 has seen
tremendous uncertainty in possible changes
to estate, gift, and related tax laws with
the ultimate legislative resolution still un-
known as of the date of this Article. An
often-suggested strategy to plan for this
uncertainty is a spousal lifetime access
trust (“SLAT”). The basic design of a SLAT
is an irrevocable trust created by one
spouse for the benefit of the other, usually
with the addition of children as current or
remainder beneficiaries. By making a com-
pleted gift to the trust, any post-gift ap-
preciation is outside of the settlor’s gross
estate for estate tax purposes. Moreover, if
the estate tax exemption falls from its cur-
rent $11.7 million amount to $5 million (as

currently scheduled in 2026, adjusted for

inflation) or even to $3.5 million as proposed

during the Presidential campaign, then any

gift made prior to that time exceeding the

new, lower exemption amount escapes

estate tax altogether. For these reasons,

there are incredible transfer tax motiva-

tions to establish such a trust. A SLAT may

offer substantial asset protection advan-

tages, as well. With all the upside, it is

important to remember, however, that there

are potential downsides warranting careful

consideration and drafting before imple-

menting a SLAT.

PROPER ADMINISTRATION

It is important to understand that a

SLAT is not a “set it and forget it” strategy.

To be effective the SLAT requires proper

care and feeding after creation. For ex-

ample, sloppy administration with de facto

control or actual payments to the grantor
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can cause SLAT assets to be included in the
grantor’s gross estate under I.R.C. § 2036.
Specifically, I.R.C. § 2036(a) provides:

(a) General rule.—The value of the gross
estate shall include the value of all prop-
erty to the extent of any interest therein of
which the decedent has at any time made a
transfer (except in case of a bona fide sale
for an adequate and full consideration in
money or money’s worth), by trust or other-
wise, under which he has retained for his
life or for any period not ascertainable
without reference to his death or for any
period which does not in fact end before his
death—

(1) the possession or enjoyment of, or the
right to the income from, the prop-
erty, or

(2) the right, either alone or in conjunc-
tion with any person, to designate
the persons who shall possess or
enjoy the property or the income
therefrom.

This section can be triggered by an actual

distribution to the grantor or even the infer-

ence of an agreement or understanding that

the SLAT property may be used directly by

the grantor.

In Estate of McCabe v. United States,2 a

husband established a trust with his long-

time friend and business associate as the

trustee. Under the terms of the trust, the

trustee could make discretionary distribu-

tions to wife for her illness or other

emergencies. After wife’s death, the assets

were to be distributed to their children. 20

years after the creation of the trust, wife

sent the trustee letters requesting distribu-

tions to be made directly to her husband,

the grantor and the trustee made four such

payments. Under these circumstances the

Court held that the assets in the trust were

included in husband’s gross estate under

I.R.C. § 2036.

Actual distribution to the grantor may

not be required. In Estate of Paxton v. Com-

missioner,3 the Tax Court held that “Indeed,
the existence of an agreement or under-
standing by which the possession or enjoy-
ment of the property is retained may be
inferred from the circumstances of the
transfer and by the manner in which the

transferred property is used.”

SLATs should also be carefully funded.

For example, if assets come from the bene-

ficiary spouse, or even a joint account be-

tween the grantor and the beneficiary

spouse (or community property) this will

create a self-settled trust. The portion

contributed by the beneficiary-spouse may

then be included in the beneficiary-spouse’s

gross estate under I.R.C. § 2036.

Often, advisors may suggest that each

spouse create a trust for the benefit of the

other spouse. Although this may allay

concerns between the spouses of losing ac-

cess to funds upon the death of the other

spouse (or a divorce) it can easily be undone

by the “Reciprocal Trust Doctrine” estab-

lished by the US Supreme Court in U.S. v.

Estate of Grace.4 In Grace a husband estab-

lished a trust where the trustee could make

discretionary distributions of income and

principal to his wife with the remainder to

their children. Two weeks later, wife estab-

lished a mirror-image trust for her husband

with the remainder to their children. Ac-

cording to the Supreme Court this was no

different than the husband establishing a

trust for himself and their children and wife

establishing a trust for herself and their

children. “[A]pplication of the reciprocal

trust doctrine is not dependent upon a find-

ing that each trust was created as a quid

pro quo for the other . . . nor do we think

it necessary to prove the existence for a tax-

avoidance motive . . . Rather, we hold that
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application of the reciprocal trust doctrine
requires only that the trusts be inter-
related, and that the arrangement, to the
extent of the mutual value, leaves the set-
tlors in approximately the same economic
position as they would have been in had
they treated the trusts naming themselves
as life beneficiaries.”

Since Grace, there have been several
Private Letter Rulings and cases that have

been fairly lenient,5 giving some practitio-
ners comfort that trusts with materially dif-
ferent terms will not fall prey to the Recip-
rocal Trust Doctrine. There is still a
substantial level of uncertainty, however, in

the scope of its application.

DIVORCE

Ohio, like many other states, has various

statutes addressing the effect of divorce on

estate planning arrangements.6 Specific to

trusts, R.C. 5815.31 provides that termina-

tion of marriage revokes any trust provi-

sion conferring a beneficial interest or a

power, or nomination but only if the trust

is one in which the grantor reserves a

power to alter, amend, revoke, or terminate

the trust. Therefore, this statute does not

apply to irrevocable trusts such as SLATs.

There is uncertainty as to the treatment

of a divorcing beneficiary-spouse. This was

highlighted in two recent Ohio cases: Dayal

v. Laksmipathy7 and Kim v. Kim.8

The Dayal decision was reviewed exten-

sively in a March/April PLJO article by the

authors titled “Dayal v. Laksmipathy: ‘till

death do us part . . . or not. Unintended

Consequences of SLATs.” Briefly, husband

funded a SLAT for his wife and children.

His wife was the trustee. Four years later

wife filed for divorce after 24 years of

marriage. Husband argued that the assets
in the SLAT should be considered marital
property for purposes of dividing their as-
sets and the domestic relations court

agreed. On appeal, the Sixth District re-

versed, holding that husband had made a

completed gift and the assets were not mar-

ital property subject to division in divorce.

Conversely, almost at the same time the

Ohio 6th District Court of Appeals was

deciding Dayal, the Ohio 9th District Court

of Appeals came to a different conclusion on

a somewhat similar issue regarding a trust

created by husband for his wife and

children. In Kim, husband was a licensed

attorney and financial advisor. Husband

created an irrevocable trust with his

brother as trustee. Husband’s wife was the

primary beneficiary with the children as

secondary beneficiaries. The only assets of

the trust were life insurance policies pur-

chased with gifts to the trust from marital

assets.

At trial, husband testified that he created

the trusts because if anything happened to

him he wanted to protect his family by us-

ing the trust because he believed wife was

fiscally irresponsible. He further claimed

that he spoke to his wife about the trust

and explained it to her, but after hearing

wife’s testimony, the trial court found that

the trust was created without her knowl-

edge or consent. Further, husband was a

self-identified estate and trust attorney and

stated that he personally drafted and exe-

cuted the trust. Lastly, although wife was

designated as the primary beneficiary, upon

a divorce she would be deemed to have

predeceased husband and their children

would become the primary beneficiaries (at

least, this is what husband testified to at

trial and the court accepted. It is unclear
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whether she was removed pursuant to trust

terms. The decision noted that husband

argued that “Ohio law” removed her as a

beneficiary upon divorce. This is untrue for

irrevocable trusts. Husband’s apparent

mistake of law may have cost him in the

case).

Unlike the Dayal Court, the court in Kim

held that the trust assets were, in fact, mar-

ital property subject to division, and, impor-

tantly, credited those assets to the husband-

grantor in dividing the marital assets, even

though the husband was not a beneficiary

of the trust. An interesting contrast between

the two cases is that the husband-grantor

in Dayal was arguing that the irrevocable

trust should be marital property whereas

the husband-grantor in Kim was arguing

that the irrevocable trust should NOT be

marital property. The Kim court noted: “If

this Court were to hold otherwise, it would

allow a spouse to unilaterally, and without

the consent or knowledge of the other

spouse, move martial money out of the

reach of the other spouse by merely placing

it in irrevocable trust.” The Kim court

seems to be confusing the concept of dis-

sipation of marital assets from the concepts

of whether there was a gift and whether

the property is marital or separate.

Regardless, the different outcomes in

Dayal and Kim show that the result in a

domestic relations matter will be very fact

specific and the outcome is uncertain. The

courts might have come to different conclu-

sions, for example, had the gifted assets

been the donor-spouse’s separate rather

than marital property prior to gifting. Great

care should be taken to explain this differ-

ence and uncertainty to grantors as part of

the design and implementation of a SLAT.

GRANTOR TRUST INCOME TAX
STATUS—A POTENTIALLY
UNPLEASANT SURPRISE

Although a properly funded SLAT is a
completed gift for gift and estate tax pur-
poses, the SLAT is typically treated (either
intentionally or unintentionally) as a
“grantor” trust for income tax purposes.
This means that the income is taxed to the
grantor as if they still owned the trust
assets. Grantor trust treatment is triggered
under I.R.C. §§ 671-677. Grantor trust
treatment of a SLAT is usually considered
beneficial in that it allows the assets inside
the SLAT to grow free of tax since any ap-
plicable tax is charged to the grantor.
However, this can be a very unwelcome
result after divorce if the trust assets
continue for the former spouse-beneficiary
but the grantor spouse is still responsible
for the income tax.

To understand how this might happen, a

brief review of the applicable grantor trust

tax rules is required. To begin, I.R.C.

§ 677(a) provides that a grantor will be

treated as the owner of any portion of a

trust where the income can be distributed

or accumulated for future distribution to

the grantor’s spouse without the consent of

an adverse party.9 An adverse party means

any person having a substantial beneficial

interest in the trust that would be adversely

affected by the exercise of the power that

person has over the trust. A non-adverse

party is anyone else. Most often a SLAT is

designed with the beneficiary-spouse as the

initial trustee, but even if the SLAT has an

independent trustee, I.R.C. § 677 still

causes grantor trust treatment for a SLAT

unless that trustee is also an adverse party,

which is rare since one of the main per-

ceived benefits of a SLAT is that the
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beneficiary-spouse will have some level of
control and the primary beneficial
enjoyment.

In addition to I.R.C. § 677, a trust will be
a grantor trust if a trust grantor retains
certain powers over the trust. For example,

with several exceptions, I.R.C. § 674 pro-

vides that a grantor will be treated as the

owner of any portion of a trust if the grantor

or a nonadverse party can distribute princi-

pal or income from the trust, without the

approval of a nonadverse party. There are

several important exceptions to this rule,

but importantly for SLATs this means that

if the grantor is also the trustee with the

power to make discretionary distributions

from the trust, the trust will be a grantor

trust. However, a grantor is never the

trustee of the SLAT created by the grantor,

so how does this apply?

I.R.C. § 672(e) attributes the powers held

by any person who was the spouse of the

grantor at the time such power or interest is

created to the grantor. 10 This means that if

a grantor creates a SLAT for their spouse

and their spouse is also the trustee at the

time of creation of the SLAT, the grantor

will be deemed to hold any power held by

their spouse for purposes of determining

whether or not the trust is a grantor trust.

Since the grantor’s spouse holds a power of

distribution as described in I.R.C. § 674,

the grantor is deemed to hold that same

power under v 672(e) and, therefore, the

trust is a grantor trust. Notice that the time

the power is created is also the time in

which the person who is the spouse of the

grantor is determined. In other words, once

the trust is created and the grantor’s spouse

is the trustee at the time of creation, the

spouse’s status continues under I.R.C.

§ 672(e) even after divorce. This is different

from I.R.C. § 677 which seems to imply that

the identity of the spouse-powerholder is

determined at that time the trust status is

relevant, i.e., each year for purposes of the

trust income tax return. Under I.R.C. § 677

the “spouse” at the time of application can

be different than the “spouse” at the time

the trust was created. Presumably, then,

I.R.C. § 677 would no longer apply post-

divorce, but may reapply upon remarriage

of the grantor.

For many years the potential post-divorce

problems of I.R.C. § 677, 672 and 674

spousal attribution were eliminated by

I.R.C. § 682(a) which had provided:

(a) There shall be included in the gross
income of a wife who is divorced or legally
separated under a decree of divorce . . .
the amount of the income of any trust
which such wife is entitled to receive and
which, except for this section, would be
includible in the gross income of her hus-
band, and such amount shall not, despite
any other provision of this subtitle, be
includible in the gross income of such
husband.

This section of the Code operated to cut

off the application of spousal attribution

under the grantor trust rules post-divorce,

however, the Tax Cuts and Jobs Act of 2017

repealed I.R.C. § 682 for all divorces and

separations effective after December 31,

2018. As noted above, arguably, I.R.C. § 677

would no longer apply to continue grantor

trust treatment post-divorce but it is by no

means certain after the repeal of I.R.C.

§ 682, since no corresponding statute or

technical correction was enacted to clarify

this result. But even if I.R.C. § 677 would

no longer apply, if the grantor’s spouse was

also the trustee upon creation of the trust

and remains so post-divorce, the spousal

attribution of I.R.C. § 672 and I.R.C. § 674
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will still apply causing an often unsatisfac-
tory result to the grantor post-divorce.

There is one last danger lurking on the
horizon for SLATs under the grantor trust
rules. This year there has been significant
Congressional and Presidential interest in
enacting substantial changes to the Inter-
nal Revenue Code (I.R.C.). As of the writing
of this Article, the most recent legislation
called the “Build Back Better Act” has been
released from the United States House of
Representatives Ways and Means
Committee. It is still subject to significant
debate, but several provisions address
estate and trust income tax planning issues.
Importantly for this Article, the Build Back
Better Act includes provisions affecting
grantor trusts created after the enactment
date of the Act resulting in the following
changes from current law:

E Estate tax inclusion at death of grantor

E Distributions from grantor trusts will
be deemed gifts for gift tax purposes

E Conversion of a grantor trust to a non-
grantor trust will be treated as a gift
of the entire trust

E Sale transactions to or from a grantor
trust will be taxable dispositions

E Any subsequent contributions after
date of enactment to “Grandfathered”
grantor trusts will cause pro rata
inclusion in the grantor’s gross estate

If enacted, these changes could, upon
divorce, lead to adverse estate tax inclusion
if grantor trust treatment is lost.

More will be revealed.

POSSIBLE “SOLUTIONS”

For now, SLATs are still a viable strategy

for both long term estate tax and asset
protection planning. They may also have a
substantial additional benefit if the estate
tax exclusion does, in fact, reset to $5 Mil-
lion in 2026, or sooner under the Build
Back Better Act or similar legislation. What
can be done to address some of the concerns
outlined in this Article?

E Name an adverse party to veto distri-

butions to grantor’s spouse upon di-

vorce to turn off grantor trust status

E As part of a divorce settlement, agree

for the spouse to resign as trustee (or

appoint an independent trustee) or

agree to the appointment of an adverse

party (usually a child) to approve trust

distributions

E Use a “floating” spouse provision in the

trust agreement. This provision re-

moves the spouse as a beneficiary in

the case of divorce or death, while a

remarriage would add the new spouse

as a beneficiary. Care should be taken

to disclose this when representing both

spouses. While this design sounds

clever and appealing at first blush, it

may also backfire. The domestic rela-

tions judge may see this as too cute

and abusive and use the fact that the

donee spouse no longer has access to

the trust assets as a rationale for

awarding more equitable adjustments

or spousal support, as in Kim, placing

the donor-spouse in a worse financial

position than had the donee spouse not

been removed as a beneficiary. Alterna-

tively, the grantor may not actually

want a new spouse to be a beneficiary.

E Include a provision terminating the

spouse’s beneficial interest upon di-

vorce without a floating spouse provi-
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sion that would name a new spouse.
This suffers from the same drawbacks
noted above, however.

E Provide a trusted person who is not a
trust beneficiary with a broad special
power of appointment including the
ability to appoint the assets back to
the grantor or the grantor’s spouse
and, therefore, to terminate the (ex)
spouse’s beneficial interest. This would
provide significant flexibility to adapt
to many different scenarios and com-
promises, potentially with the coopera-
tion or consent of the domestic rela-
tions court. How would this affect the
estate tax treatment?

E Presumably, the mere inclusion of
such a power should not cause inclu-
sion of the trust assets in the gross
estate of the grantor since Ohio Rev.
Code Ann. § 5805.06(3)(a) specifically
provides:

� None of the following shall be
considered an amount that can be
distributed to or for the benefit of
the settlor:

� Trust property that could be, but

has not yet been, distributed to or

for the benefit of the settlor only

as a result of the exercise of a

power of appointment held in a

nonfiduciary capacity by any per-

son other than the settlor

There would be a retained interest prob-

lem if the power is exercised appointing the

assets back to, or perhaps even in trust for,

the grantor. However, the settlor may be

quite satisfied in many cases if a portion

remained as a completed gift for children

and a portion was siphoned off for the ex-

spouse to satisfy division obligations in a

divorce. The worst result is a case like
Dayal where the children might be disin-
herited by liberal distributions to the ex-
spouse, and the ex-spouse’s interest did not
even reduce the division of marital assets
in the divorce. Perhaps inclusion of the
power alone to potentially benefit both
spouses would be a fact a court would
consider negating a finding of conversion of
marital property to separate property.

Perhaps also draft and fund the trust to
comply with Ohio’s Legacy Trust Act which
would protect trust assets appointed back
to the grantor in further trust from claims
of creditors. This could further mitigate the
I.R.C. § 2036 inclusion problem.

Finally, a broad class of objects of the
power could help prevent an inference of a
prearranged understanding or plan which
might otherwise cause inclusion in the
grantor’s gross estate under I.R.C. § 2036.

CONCLUSION

A SLAT can be a powerful estate tax and
asset protection strategy for married per-
sons as long as it is properly explained,
thought out, funded and administered.

First, although it is often a difficult part
of the conversation, attorneys must discuss

the effect of irrevocable gifts relative to

division of assets upon a possible divorce. It

is best to put it in writing to the client(s),

but at least document the conversation in

the file. This does two things: first, it

protects the attorney, and second, it gauges

the client’s willingness to proceed. If the

client cannot agree that the gift is complete

for both tax and domestic relations pur-

poses, then perhaps a SLAT is not the

proper solution.

Next, it is important to think through
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both the tax and non-tax issues unique to

trusts where a spouse is a current benefi-

ciary and also likely the trustee. Discuss

these with your client and carefully draft

the SLAT provisions based on those

discussions. Should an independent trustee

be added (or replace) the spouse in the

event of a divorce?

Lastly, be sure not to set the trust on

automatic pilot after the rush to implement.

SLATs are complex and their success de-

pends not only on the quality of the trust

terms but also on the subsequent operation.
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(a) General rule.—The grantor shall
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of a trust, whether or not he is treated
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income without the approval or consent

of any adverse party is, or, in the

discretion of the grantor or a nonad-

verse party, or both, may be—

(1) distributed to the grantor or the

grantor’s spouse;

(2) held or accumulated for future

distribution to the grantor or the

grantor’s spouse; or

(3) applied to the payment of premi-

ums on policies of insurance on

the life of the grantor or the

grantor’s spouse (except policies

of insurance irrevocably payable

for a purpose specified in section

170(c) (relating to definition of

charitable contributions)).
10I.R.C. § 672 provides in part:

(e) Grantor treated as holding any
power or interest of grantor’s spouse.—

(1) In general.—For purposes of this
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subpart, a grantor shall be treated
as holding any power or interest
held by—

(A) any individual who was the
spouse of the grantor at the
time of the creation of such
power or interest, or

(B) any individual who became the
spouse of the grantor after the
creation of such power or inter-
est, but only with respect to
periods after such individual
became the spouse of the
grantor.

(2) Marital status.—For purposes of
paragraph (1)(A), an individual
legally separated from his spouse
under a decree of divorce or of sepa-
rate maintenance shall not be con-
sidered as married.

REVISITING THE PROBATE

PRACTITIONER’S

OXYMORON: COMPARING

AND CONTRASTING THE

PROBATE CODE WITH THE

OHIO RULES OF

SUPERINTENDENCE

By James J. Lanham, Esq.

James J. Lanham, Esq.
Critchfield, Critchfield & Johnston, Ltd.
Wooster, OH

Based on presentation by Mr. Lanham at

the September 2021 Pliskin Advanced

Estate Planning Seminar.1

This article updates an article authored

by James J. Lanham and Matthew R. Hoch-

stetler in the May/June 2012 Probate Law

Journal of Ohio titled “Conflicting Redun-

dant Laws: The Probate Practitioner ’s
Oxymoron (Reconciling Supreme Court

Probate Rules and the Revised Code).”2

This is our decade reminder that probate
practitioners must not only consult the
Ohio Revised Code and local probate rules.
The Ohio Supreme Court’s Ohio Rules of

Superintendence for the Courts of Ohio (the
“Rules”), Sup. R. 50 to 79 also direct probate
procedures, sometimes contrary to the re-
lated Revised Code provisions. This article
highlights some of those additional or

contrasting Rules of particular interest that

modify the Code sections.

Rules that are listed as “ADDITION TO

CODE” do not conflict with the Revised

Code, but rather provide additional require-

ments to the statutory provisions. Rules

listed as being in “CONFLICT WITH

CODE” deviate somewhat from the Revised

Code. The Rules should be reviewed along

with the concurrent statutes to understand

all requirements for given procedures.

One court characterized the Rules in this

bifurcated system of administering probate

as “purely internal housekeeping rules

which are of concern to the judges of the

several courts but create no rights in

individual[s].”3 That same court, however,

went on to say that an injured minor ward’s

right to have a current medical condition

report submitted before an injury settle-

ment may be approved is a protected right

under Sup. R. 68(B). A review of Sup. R.

66.01 to 66.09 (creating significant ad-

ditional guardianship procedures) likewise

tends to refute the characterization of the

Rules as internal housekeeping without

creating rights.

Keep in mind that there are two substan-

tial Rule exceptions built into the Rules:
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1. Sup. R. 76 provides that “Upon ap-
plication, and for good cause shown,
the probate division of the court of
common pleas may grant exception to
Sup. R. 53 to 79.” If you have a situa-
tion that requires deviation from the
Rules, you have an opportunity for
your probate judge to waive the Rule
in question.

2. Sup. R. 5 of the Rules for Superinten-
dence for the Courts of Ohio allows
your probate court to make changes to
the Rules (if consistent with the Su-
preme Court’s Rules) which must be
filed with the Supreme Court. Always
look to your local rules for deviations
or expansions to the Supreme Court
Rules.

HIGHLIGHTS FROM SUP. R.
50—79:

Sup. R. 50: ADDITION TO CODE: A sep-

arate case must be filed for each beneficiary

of a wrongful death trust, each ward, each

adoptee, and each person requesting a

name change.

Sup. R. 51: To share with your probate

judge—Attorneys may not submit nonstan-

dard probate forms which “shall” be re-

jected, but no court shall require the modi-

fication of a standard form as a routine

matter.

Sup. R. 52: In the Sup. R. 52 print re-

quirements for standard probate forms,

Rule 52(M)(2)(e) allows the court to accept

for filing nonstandard computer-generated

forms for the receipts and disbursements

attached to a standard account form or the

schedule of assets attached to a standard

inventory and appraisal form. In re Brady,4

held that minor clerical errors including

the omission of a header from one standard
form and an incorrect type style in a footer,
were not significant and only rose to the
level of harmless error.

Sup. R. 55: CONFLICT WITH CODE:
Provides that confidential mental illness
records may be accessed by approval of the
judge. Compare R.C. 5122.31 providing ad-
ditional exceptions to a court order for
mental illness disclosures, e.g., if disclosure
is provided for in the Revised Code or
federal law, or, approval by the chief clini-
cal officer for medical records being released
to a parent or guardian of the patient, or,
release to insurance company, or, release to
the patient, or exchange of records among
providers, etc.

Sup. R. 57: ADDITION TO CODE: Adds
failure to inform the court of address
changes as a reason to remove fiduciaries
to the Code removal provisions in R.C.
2109.24 (habitual drunkenness, neglect of

duty, incompetency, or fraudulent conduct)

or R.C. 2109.06 (failure timely furnish

bond) or R.C. 2109.18 (failure to file bond

after release of sureties) or R.C. 2109.19

(failure to indemnify surety upon surety’s

application alleging fiduciary waste or

unfaithful administration), or R.C. 2109.31

(failure to honor citation), or R.C. 2109.53

(judgment against fiduciary for conceal-

ment or embezzlement). WATCH OUT FOR

SUP. R. 57’s provision that the failure of a

winning party to submit a proposed judg-

ment entry within 7 days after judgment

may result in dismissal.

Sup. R. 59: ADDITION TO CODE: Ap-

plicant’s attorney must first search the R.C.

2107.07 prescribed index of wills before fil-

ing a will for probate. CONFLICT WITH

CODE: Failure to file the Certificate of Ser-

vice of Notice of Probate of Will (Standard
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Probate Form 2.4)5 within two months of
the executor’s appointment is subject to re-
moval proceedings. R.C. 2107.19(A)(4)
states that the penalty is not removal, but
rather is a citation per R.C. 2109.31 result-
ing in removal only if the citation is ignored.

Sup. R. 60: ADDITION TO CODE: No-
tice of an application for appointment of
administrator shall be served at least seven
days prior to the date set for hearing. The

probate court shall serve by certified mail

the spousal citation and summary of rights

required by R.C. 2106.02 to the surviving

spouse “within 7 days of the initial ap-

pointment of the administrator or ex-

ecutor, unless a different time is estab-

lished by local court rule.” (Emphasis

added.)

Sup. R. 61: CONFLICT WITH CODE:

Without special application to the court, a

fiduciary may compensate an appraiser for

services with a reasonable amount agreed

upon between the fiduciary and the ap-

praiser, provided the compensation does not

exceed the amount allowed by local court

rule. If no local rule exists, the compensa-

tion shall be subject to court approval. In

contrast, R.C. 2115.06 requires the fidu-

ciary to pay the appraiser based upon the

appraiser’s training, qualifications, experi-

ence, time reasonably required, and the

value of the property appraised.

Sup. R. 62: ADDITION TO CODE: R.C.

2117.11 provides the method to reject a

creditor’s claim without involving the pro-

bate court. Sup. R. 62 requires the fiduciary

to file with the court a copy of any claim

rejection when a claim has been filed with

the court pursuant to R.C. 2117.06 of the

Revised Code.

Sup. R. 63: CONFLICT WITH CODE:

Sup. R. 63 provides that except for good
cause shown, an order of sale to sell per-
sonal property shall not be granted prior to
the filing of the inventory. R.C. 2113.40
permits a sale “at any time after the ap-
pointment of an executor or administrator.”
(There is no such rule in the Code or Rules
if there is a power of sale in the will. See
R.C. 2113.39, but check local rules in the
applicable county).

Sup. R. 64: ADDITION TO CODE: Pro-
vides significant additions to the require-
ments in R.C. 2109.30 to 2109.303 for ac-
counts, including filing closing statements
for real estate sales, permitting receipts by
agents for beneficiaries if a copy of a re-
corded POA is submitted. BIG ADDITION
TO CODE: The Rule requires “the manager
of the safe deposit box department of the
financial institution leasing the safe deposit
box” to certify the contents of the box for
the account.

Sup. R. 65: ADDITION TO CODE: Add-
ing to the Chapter 2127 land sale proce-

dures,6 the Rule requires filing title evi-

dence “prepared by a title company licensed

by the state of Ohio, an attorney’s certifi-

cate, or other evidence of title satisfactory

to the court.” Must also give notice to all

defendants of time and place of sale by reg-

ular mail at least 3 weeks prior to the pub-

lic sale. A closing statement must be filed

in private land sales.

Sup. R. 66: ADDITION TO CODE: Rule

66(A) requires an expert’s opinion to be filed

with guardianship applications or a state-

ment that the prospective ward has refused

to submit to an examination. The court in

In re Guardianship of Calvey,7 held that

Rule 66 does not provide penalties for fail-

ing to comply with Rule 66(A). Courts have

discretion to deviate as necessary to the
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orderly and efficient exercise of jurisdiction.
Contra, see Matter of Guardianship of

Weimer,8 where the Second District enforced
requiring an expert evaluation. But isn’t an
expert evaluation hearsay? Ohio’s Tenth
District Court held that hearsay rules

don’t apply to guardianship proceed-

ings, so expert evaluations are admissible

as evidence.9

Sup. R. 66 also prohibits an application
to expend funds until the guardian’s inven-
tory is filed and provides that parents must

be financially unable to provide the items

for which the amount of care and support is

sought by a guardian.

Sup. R. 66.01 to 66.09: ADDITION TO

CODE: Some of the newest rules signifi-

cantly affect guardianship proceedings.

NOTE IN PARTICULAR SUP. R. 66.02

which permits the court to wave these rules

for good cause shown if the guardian is re-

lated by consanguinity or affinity. Courts

may be amenable to this where a parent

has raised a disabled child, then seeks

guardianship at the 18th birthday.

Sup. R. 66.03: ADDITION TO CODE:

Your probate court must provide procedures

to review and deal with complaints respect-

ing the guardianship. The court in In re

Guardianship of Carpenter, 2016-Ohio-

3389, 66 N.E.3d 272 (Ohio Ct. App. 3d Dist.

Marion County 2016) held that Sup. R.

66.03 provides an avenue for a ward to

challenge a guardian’s decisions.

Sup. R. 66.04: ADDITION TO CODE:

Provides that the court must always con-

sider a limited guardianship ahead of a ple-

nary guardianship. R.C. 2111.02(B)(1) only

requires a limited guardianship when “the

probate court finds it to be in the best inter-

est of an incompetent or minor.”

Sup. R. 66.06 and 66.07: ADDITION TO
CODE: Provide the education requirements
for guardians. DON’T FORGET THAT SUP.
R. 66.02 permits excusing the education
requirements if the guardian is related and
the court is convinced of good cause to
waive!

Sup. R. 66.08 and 66.09: ADDITION TO
CODE: These Rules include requirements
for the guardian to meet with the ward
before a hearing, report abuse, report ad-
dress changes, to file an annual plan, to file
a list of the ward’s important legal papers,
to meet at least quarterly with the ward,
and to preserve the ward’s relationships.
The mandate to preserve the ward’s rela-
tionship is useful when a guardian cuts off
visitation without cause, but the case law
also indicates that the Rule is not violated
where the guardian demonstrates harm

from a visitation, such as causing stress.10

Sup. R. 67: CONFLICT WITH CODE:
For amounts of $25,000 or less, Rule 67 al-
lows distributions for minors outside of a

guardianship to a regulated bank account.

R.C. 2111.05 allows such bank deposits

AND permits payments of such assets “to

the natural guardian of the minor, to the

person by whom the minor is maintained,

to the executive director of children services

in the county, or to the minor’s own self.”

Sup. R. 68: CONFLICT WITH CODE:

Sup. R. 68 permits minors’ injury settle-

ments under $25,000 to be paid to the

parents or custodian of the child while R.C.

2111.18 permits the settlement to be paid

to “any suitable person.” ADDITION TO

CODE: The application to settle minor’s

claims shall be accompanied by a current

statement of an examining physician in re-

spect to the injuries sustained, the extent

of recovery, and the permanency of any
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injuries. The application shall state what
additional consideration, if any, is being
paid to persons other than the minor as a
result of the incident causing the injury to

the minor. The application shall state what

arrangement, if any, has been made with

respect to counsel fees. Counsel fees shall

be subject to approval by the court. This

rule creates substantive rights.11

Sup. R. 70: ADDITION TO CODE: The

application to settle and distribute wrong-

ful death and survival funds requires a

statement of facts proposing the allocation

to the wrongful death claim and to the sur-

vival claim, and detail the attorney’s fees.

The fiduciary must provide notice of the

hearing and a copy of the application to all

interested persons who have not waived no-

tice of the hearing.

Sup. R. 71: ADDITION TO CODE: Estate

attorney’s fees can’t be paid until the final

account is prepared unless the court ap-

proves earlier payment for good cause

shown.

‡ Practice Tip: For long term estates (liti-
gation, IRS challenges, etc.), make periodic
applications for partial fees.

The court may set attorney’s fee hearings

even though beneficiaries have consented

to fees. For delinquent accounts, the at-

torney’s fees “shall not be allowed” except

for good cause shown. “There shall be no

minimum or maximum fees that automati-

cally will be approved by the court.” Keep

in mind that local rules approving fee

ranges were presumably approved by

the Supreme Court per R.C. 2101.04

and per Sup. R. 5 of the Rules for

Superintendence.

Sup. R. 72: ADDITION TO CODE: Ex-

ecutor and Administrator commissions may

be reduced or denied if the inventory or ac-

count is delinquent. Co-Executors or Co-

Administrators must split the statutory

commission (unless a will provides other-

wise for Co-Executors). NOTE—the Revised

Code never authorizes Co-Administrators

but Sup. R. 72 clarifies that Co-

Administrators may be appointed.

Sup. R. 73: ADDITION TO CODE: Spe-

cific rules for compensating a guardian

shall be set by local rule. Co-Guardians

must split the fee that would have been al-

lowed to one guardian alone (which makes

clear that co-guardians are permitted to be

appointed although not specifically autho-

rized in Code Chapter 211112).

Sup. R. 74: CONFLICT WITH CODE?

Rule 74 states that a “Trustee’s compensa-

tion shall be set by local rule.” This Rule

should certainly be reconciled with R.C.

5807.08 which provides for reasonable

trustee fees under the circumstances. Sup.

R. 74 seems to be intended for testamentary

trusts while the Code provision seems to

apply to all other trusts.

Sup. R. 76: A GOOD RULE TO

REMEMBER: “Upon application, and for

good cause shown, the probate division of

the court of common pleas may grant excep-

tion to Sup. R. 53 to 79.”

Sup. R. 77: ANOTHER GOOD RULE

TO REMEMBER: “Failure to comply with

these rules may result in sanctions as the

court may direct.”

Sup. R. 78: CONFLICT WITH CODE:

R.C. 2109.301 sets forth numerous exten-

sion permissions to keep an estate open lon-

ger than six months. Note that subparts (a)

through (f) appear to be AUTOMATIC in

the Code given that subsection (g) is the
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only provision that is “subject to court
approval.” R.C. 2901.301(B) provides:

(B)(1) Every administrator and executor,
within six months after appointment, shall
render a final and distributive account of
the administrator’s or executor’s adminis-
tration of the estate unless one or more of
the following circumstances apply:

(a) An Ohio estate tax return must be
filed for the estate.

(b) A proceeding contesting the validity
of the decedent’s will pursuant to sec-
tion 2107.71 of the Revised Code has
been commenced.

(c) The surviving spouse has filed an
election to take against the will.

(d) The administrator or executor is a
party in a civil action.

(e) The estate is insolvent.
(f) The decedent’s will provides that a

posthumously born child or heir,
which includes a child or heir born
through the use of assisted reproduc-
tive technologies as defined in sec-
tion 5801.12 of the Revised Code,
shall inherit under the will as pro-
vided in section 2107.34 of the Re-
vised Code.

(g) For other reasons set forth by the
administrator or executor, subject to
court approval, it would be detrimen-
tal to the estate and its beneficiaries
or heirs to file a final and distribu-
tive account.

Sup. R. 78(B) requires ALL extension

reasons to be approved by application to

the court. ADDITION TO CODE: Sup. R.

78 expands R.C. 2109.31(B)(4) to require

an estate status report at 13 months after

appointment of the fiduciary and annually

thereafter in addition to filing the manda-

tory statutory account. Sup. R. 78 expands

R.C. 2115.16 to include a pretrial within 30

days after inventory exceptions are filed un-

less dispensed by the court.

Sup. R. 79: CONFLICT WITH CODE:

Sup. R. 79 authorizes alternate dispute res-

olution without requiring adoption of local

rules by the probate court. R.C. 2101.163

requires probate courts to adopt local rules

in order to permit alternate dispute

resolution.

CONCLUSION: One wonders if there is

a constitutional issue with our Supreme

Court effectively amending substantive

procedures enacted by the legislature.

Article II of the Ohio Constitution provides

that the “legislative power of the state shall

be vested in the general assembly.”13 One

court noted that the separation-of-powers

doctrine “requires that each branch of

government be permitted to exercise its

constitutional duties without interference

from the other two branches of

government.”14 Former U.S. Secretary of

State Alexander Haig once noted that “The

warning message we sent the Russians was

a calculated ambiguity that would be

clearly understood.”15 Perhaps our bifur-

cated probate procedures were intended to

be clearly understood. But irrespective of

any constitutional conflicts, life would be

less confusing for probate judges and prac-

titioners alike if Sup. R. 50 to 79 of the

Rules for Superintendence for the Courts of

Ohio were incorporated into the Revised

Code so only one source of procedure is

required in each case.

ENDNOTES:

1I am grateful for the assistance of Mary
E. Baker, currently a second-year student
at The Ohio State University Moritz Col-
lege of Law, Nicholas A. Baker, CPA, cur-
rently a second-year student at The Ohio
State University Moritz College of Law, and
Joseph K. Zahn, currently a second-year
student the University of Akron School of
Law.

2Conflicting Redundant Laws: The Pro-
bate Practitioner’s Oxymoron(Reconciling
Supreme Court Probate Rules And The
Revised Code), 22 PLJO 5, 22 No. 5 Ohio
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Prob. L.J. NL 13 (May/June 2012).
3In re Guardianship of Matyaszek, 159

Ohio App. 3d 424, 2004-Ohio-7167, ¶ 91,
824 N.E.2d 132, 148 (9th Dist. Summit
County 2004).

4In re Brady, 2005-Ohio-287, 2005 WL
174773 (Ohio Ct. App. 8th Dist. Cuyahoga
County 2005).

5Rules of Superintendence, Std Prob
Forms Rule 51, Form 2.4 (Oh St Sup Rule
51, Form 2.4).

6R.C. 2127.01 et seq.
7In re Guardianship of Calvey, 2020-

Ohio-4221, 2020 WL 5049166 (Ohio Ct.
App. 8th Dist. Cuyahoga County 2020), ap-
peal not allowed, 160 Ohio St. 3d 1496,
2020-Ohio-5634, 159 N.E.3d 284 (2020).

8Matter of Guardianship of Weimer,
2019-Ohio-4295, 2019 WL 5295574 (Ohio
Ct. App. 2d Dist. Montgomery County
2019).

9In re Guardianship and Conservator-
ship of Stancin, 2003-Ohio-1106, 2003 WL
953840 (Ohio Ct. App. 10th Dist. Franklin
County 2003).

10Matter of Guardianship of Bernie,
2019-Ohio-334, 2019 WL 422451 (Ohio Ct.
App. 12th Dist. Butler County 2019), ap-
peal not allowed, 155 Ohio St. 3d 1469,
2019-Ohio-2100, 122 N.E.3d 1294 (2019).

11See In re Guardianship of Matyaszek,
159 Ohio App. 3d 424, 2004-Ohio-7167, 824
N.E.2d 132 (9th Dist. Summit County
2004), supra.

12R.C. 2111.01 et seq. (Guardians; Con-
servatorships).

13Ohio Const. Art. II, § 1.
14O’Neal v. State, 2020-Ohio-506, ¶ 28,

146 N.E.3d 605, 614 (Ohio Ct. App. 10th
Dist. Franklin County 2020), appeal al-
lowed, 160 Ohio St. 3d 1418, 2020-Ohio-
4811, 154 N.E.3d 97 (2020) and appeal al-
lowed, 160 Ohio St. 3d 1418, 2020-Ohio-
4811, 154 N.E.3d 98 (2020) and judgment
aff ’d, 2021-Ohio-3663, 2021 WL 4851010
(Ohio 2021).

15 https://www.brainyquote.com/quotes/a
lexander_haig_126012 (last accessed 11/1/
2021).

CASE SUMMARIES

CARROLL V. HILL

Headnote: Jurisdiction

Citation: Carroll v. Hill, 2021 WL
4076994 (N.D. Ohio 2021)

Plaintiff claimed to be the illegitimate
daughter of decedent. She sued in federal

court to invalidate his will and redistribute

the assets of his estate to her as his intes-

tate heir. The will had been probated and

the estate administered in Ohio 20 years

earlier, with no record of plaintiff as heir or

beneficiary.

Defendants who received the estate as-

sets objected that plaintiff lacked standing

since paternity had never been (and could

not now after death be) established, and

that the judicially created probate excep-

tion to federal court diversity jurisdiction

precluded the action. The court agreed. The

case is an excellent primer on the lack of

federal jurisdiction in probate matters.

DOCZI V. BLAKE

Headnote: Claims

Citation: Doczi v. Blake, 2021-Ohio-3433,

2021 WL 4449535 (Ohio Ct. App. 4th Dist.

Meigs County 2021)

Plaintiff and decedent had an automobile

accident in which decedent died. Within the

required time plaintiff filed a claim against

decedent’s estate, by letter from his lawyer

to the executor. The letter was claimed to

be defective as claim in that it stated the

address of plaintiff ’s attorney, not of

plaintiff-claimant, and did not state any

specific amount for the claim. Apparently

the claim was rejected, as plaintiff filed suit

PROBATE LAW JOURNAL OF OHIONOVEMBER/DECEMBER 2021 | VOLUME 32 | ISSUE 2

88 K 2021 Thomson Reuters



on it in the general division. That court

held that the claim was defective under the

strict requirements of Wilson v. Lawrence

because it did not give the claimant’s ad-

dress, and did not rule on absence of a dol-

lar amount for the claim; it granted sum-

mary judgment to the estate on all claims.

On appeal, reversed in part. Grant of sum-

mary judgment to the estate for failure of

proper presentment of the claim was proper,

but the case should proceed for any recovery

from the decedent’s insurer only under the

exception in R.C. 2117.06(G) for such in-

sured claims.

WHITE V. WHITE

Headnote: Jurisdiction

Citation: White v. White, 2021-Ohio-

3488, 2021 WL 4477455 (Ohio Ct. App. 11th

Dist. Lake County 2021)

Decedent created a revocable trust for the

post-death benefit of her 10 children.

Shortly before her death she amended it to

change trustees and distribution. After her

death things fell apart, and several benefi-

ciaries filed an action in the probate court

to remove the trustees, require an account-

ing, etc. They voluntarily dismissed that

action, and refiled in the general division.

It approved a final trust report and ordered

distribution of the trust. A daughter ap-

pealed, arguing that the general division

lacked jurisdiction over the trust. Affirmed

on appeal, as under R.C. 2101.24(B) the

probate court has only concurrent jurisdic-

tion over inter vivos trusts, and no other

statute abrogates the full common law

jurisdiction over such trusts of the general

division.

WISEHART V. WISEHART

Headnote: Jurisdiction

Citation: Wisehart v. Wisehart, 2021-
Ohio-3649, 2021 WL 4736583 (Ohio Ct.
App. 12th Dist. Preble County 2021)

Decedent’s intervivos trust contained a
half interest in a farm. One son who owned
the other half interest was trustee, and the
current beneficiaries were the other
children. The trust instrument provided
that the trustee could be changed by the
beneficiaries, and they appointed a second
son to serve with the first son as co-trustee.
That second son/plaintiff now sued in the
general division to restrain attempted sale
of the farm by the first son as co-trustee
and for an accounting. The trial court
granted summary judgment to plaintiff, af-
firmed on appeal.

The second son/defendant, once an at-
torney and now representing himself in this
case, seems to have been a “denier” who
denied that the dispute was justiciable, that
the court had jurisdiction and that plaintiff
was a trustee.

MONTEFIORE HOME V. FIELDS

Headnote: Powers of attorney

Citation: Montefiore Home v. Fields,

2021-Ohio-3734, 2021 WL 4900919 (Ohio

Ct. App. 8th Dist. Cuyahoga County 2021)

Decedent lived at plaintiff home, and her

bills were paid by defendant (plaintiff ’s god-

daughter) under a power of attorney. There

was an unpaid balance of over $22,000 due

after death, for which plaintiff sued defen-

dant personally. The trial court held for

defendant, affirmed on appeal.

Claims were made under the Uniform

PROBATE LAW JOURNAL OF OHIO NOVEMBER/DECEMBER 2021 | VOLUME 32 | ISSUE 2

89K 2021 Thomson Reuters



Fraudulent Transfer Act R.C. 1336.04 and

1336.05, and the Uniform Power of At-

torney Act R.C. 1337.092(B). The UFTA

claim was for funds transferred by decedent

to defendant; the court did not find suf-

ficient evidence these were gifts to her

rather than reimbursement of expenses of

decedent. The UPAA claim was for funds

disbursed without authority, and the court

did not find sufficient evidence of lack of

authority for their disbursal.
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SUBJECT INDEX

(Rolling 12-month index covering Novem-
ber 2020 to October 2021)

Antenuptial agreements

Reynolds v. Reynolds, 2021-Ohio-2140,
July/Aug 2021

Appointment of fiduciary

Estate of Wilson v. Wilson, 2021-Ohio-
1056, May/June 2021

Arbitration Clauses

Hughes v. Hughes, 2020-Ohio-4653 (10th
Dist.), Nov/Dec 2020

Asset protection

Davis and Lehota, Going Bare, or Not:

The Repeal of RC 5805.06(B)(2), Jan/Feb

2021

Loeffler, Technical Corrections to the Ohio

Legacy Trust Act, Jan/Feb 2021

Assisted reproduction technology

Davidson and Lewis, The Future is Now:

Assisted Reproductive Technology and

Estate Planning, Sept/Oct 2021

Business benefit corporations

Stautberg and Spievack, Special Delivery:

Ohio’s Business Benefit Corp. Has Arrived,

Jan/Feb 2021

Cases

Hindel, Recent Ohio Appellate Court

Cases Interpret Ohio Trust Code, Nov/Dec

2020

Charities

In re Estate of Moritz v. Ohio State Univ.,

2020-Ohio-5012, Nov/Dec 2020

Zwick and Pascu, Special Problems Cre-
ated by Private Foundation Excise Taxes
for Entrepreneurs, March/April 2021

Robertson, Sub. S.B. 135: Is the Proposed
Cure for College Endowments Worse than
the Disease? Sept/Oct 2021

Children defined

Proper, Revisiting the Status of Post-
Mortem Parentage Actions to Establish a
Parent-Child Relationship under Ohio’s
Statute of Descent and Distribution, May/
June 2021

Claims

Saber Healthcare v. Hudgins, 2020-Ohio-
5603, Jan/Feb 2021

In re Estate of Seiler, 2021-Ohio-115,
March/April 2021

Stafford Law Co., LPA v. Estate of Cole-

man, 2021-Ohio-1097, May/June 2021

Carlin, Presentment of Claims against

Estates: After Wilson v. Lawrence and Staf-

ford Law Co. LPA v. Estate of Coleman,

July/Aug 2021

Zipkin v. First Merit Bank N.A., 2021-

Ohio-2583, Sept/Oct 2021

COVID-19 experience

Marvin, COVID-19 Protocols and

Workarounds: The Future of Remote Prac-

tice, July/Aug 2021

Divorce

Baker and Morrow, Unintended Conse-

quences of SLAT, March/April 2021

Estate administration

In re Estate of Williams, 2020-Ohio-5064,

Nov/Dec 2020
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In re Estate of DeChellis, 2020-Ohio-

5631, Jan/Feb 2021

Estate Planning

Gariepy, A Plandemic of Wealth Transfer

Opportunities, Nov/Dec 2020

Laub and Loomis, 2020: A Year of Uncer-

tainty Resulting In an Ideal Time for Year-

Ending Gifting, Nov/Dec 2020

Robertson, Contingency Tax Planning for

Year-End 2020, Nov/Dec 2020

Orr, Bitcoin & Estate Planning, July/Aug

2021

Estate planning resources

Moore, Educating Estate Planning

Clients: Empowering Their Attorneys--

ACTEC Resources Available, Sept/Oct 2021

Ethics

Graf, Representing Two Clients Who Are

Adverse to One Another, March/April 2021

Evidence

Fried, Resolving Ambiguity in Wills and

Trusts: Homage to Testator/Settlor Intent,

Nov/Dec 2020

Fraudulent conveyance

Mancz v. McHenry, 2021-Ohio-82, March/

April 2021

Gifts

DeChellis v. Estate of DeChellis, 2020-

Ohio-5111, Jan/Feb 2021

Estate of Welch v. Taylor, 2020-Ohio-

6909, Jan/Feb 2021

Guardianship

Thakur, Expanded “Estate Planning” for

a Ward by a Guardian, Jan/Feb 2021

Joint and survivorship

Szokan v. Stevens, 2020-Ohio-7001,

March/April 2021

Jurisdiction

Love v. Love, 2021-Ohio-558, March/April

2021

Ceculski v. Clatterbuck, 2021-Ohio-1311,

May/June 2021

Legislation

Brucken, Legislative Report, Jan/Feb

2021

Furniss, Additional Proposals of HB 464

Still Awaiting Enactment, Jan/Feb 2021

Brucken, HB 7 Enacted, July/Aug 2021

Life Estates

Schroeder, A Primer on the Law of Life

Estates, Sept/Oct 2021

LLCs

Graf, Modernization of Ohio LLC Law,

Jan/Feb 2021

Malpractice

McGraw v. Jarvis, 2021-Ohio-522, March/

April 2021

Mikhaiel and Monihan, Ohio Enacts a

Legal Malpractice Statute of Repose, May/

June 2021

Mediation

Meister, Is Your Dispute a Candidate for

Mediation? May/June 2021

Name change
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O’Diam, Proposed Update to Ohio Name
Change Law, Jan/Feb 2021

No contest clause

In re Estate of Damschroder, 2021-Ohio-
1558, May/June 2021

Powers of Attorney

In re Estate of Baughman, 2020-Ohio-
6928, Jan/Feb 2021

Meister, Should Ohio Legislatively Ex-
pand Parental Authorization for POAs for
Minors? March/April 2021

Davis, e-POA’s, Fraud & Abuse: An Ac-
knowledgement Requirement is Needed,
Sept/Oct 2021

Alibrando v. Miner, 2021-Ohio-2827, Sept/
Oct 2021

Removal of Trustee

Brucken, Trustee Removal Bar is More
Clearly Limited to Currently Serving Trust-
ees, Jan/Feb 2021

Zarlenga v. Zarlenga, 2020-Ohio-6947,

Jan/Feb 2021

Rule Against Perpetuities

Hanahan v. DPA Development, LLC,

2021-Ohio-1212, May/June 2021

Safe deposit box contents

Estate of Grossman, 2020-Ohio-5236,

Jan/Feb 2021

Safekeeping of wills

McGraw, Where There is a Will, There is

a Way? Not so Fast. The Safekeeping of

Wills after the Retirement, Death or Dis-

ability of an Attorney, May/June 2021

Specialization

Nicholas, Specialization in Estate Plan-

ning, Trust and Probate Law, Sept/Oct 2021

Spendthrift clauses

Vary and Friedman, Beneficiary With-

drawal Powers: A Hole in the Armor of Ohio

Third-Party Settled Spendthrift Trusts,

Nov/Dec 2020

Spousal rights

Lanham, Amended ORC 2106.13: Reduc-

tion in Allowance for Support Applies Only

if Multiple Vehicles Selected by Surviving

Spouse, Jan/Feb 2021

In re Estate of Weitzel, 2021-Ohio-1859,

July/Aug 2021

Statute of limitations

Smith v. Smith, 2021-Ohio-1955, July/

Aug 2021

Taxes

Stein and McHenry, Are Your Power

Holders Independent? Dissecting IRC 672,

July/Aug 2021

Transfer on death

Webb v. Anderson Children Trust, 2020-

Ohio-4985, Nov/Dec 2020

Traps

Smith, Endless Traps for the Unwary,

July/Aug 2021

Trust Administration and Termination

Brucken, Trustee Vacancies and the Ohio

Trust Code, Nov/Dec 2020

Fried, In the Dark: How to Gain Light for

a Beneficiary Kept in the Dark, March/

April 2021
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Brucken, How to Terminate a Trust, May/

June 2021

Figgie v. Figgie, 2021-Ohio-1195, May/

June 2021

Yeager v. U. S. Bank, 2021-Ohio-1972,

July/Aug 2021

Trust planning

Steeb Multigenerational Trust Planning:

Thinking Out of the Box, July/Aug 2021

Krall, Modern Trust Drafting, July/Aug

2021

Unauthorized practice of law

Bath Manor Special Care Center v. Oba-

sogie, 2021-Ohio-2227, Sept/Oct 2021

Valuation

Nichols v. Bixler, 2021-Ohio-129, March/

April 2021

Wills and Contests

Lewandowski, Evidentiary Issues in Pro-

bate Litigation, Nov/Dec 2020

Widok v. Estate of Wolf, 2020-Ohio-5178,

Jan/Feb 2021

Matter of Evans v. Evans-Sanford, 2020-

Ohio-5315, Jan/Feb 2021

In re Estate of Shaffer, 2020-Ohio-6672,

6973 and 6985, Jan/Feb 2021

In re L.M.W., 2020-Ohio-6856, Jan/Feb

2021

Hochstetler, In re Estate of Shaffer Deci-

sion Brings Clarity to Interested-Witness

Rule, March/April 2021

Schroeder, Abatement of Legacies: A Case

Study, March/April 2021

Fried, McGee and Kraft, Filo v. Filo: An

Illustration of the Mechanics of the Rebut-

table Presumption of Undue Influence and

Jury Instructions, May/June 2021

In Re Estate of Brown, 2021-Ohio-655,

May/June 2021
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LEGISLATIVE SCORECARD

Keep this Scorecard as a supplement to
your 2020 Baldwin’s Ohio Probate Code
(complete to Sept. 30, 2020) for up-to-date

information on probate and trust
legislation.

Enacted legislation
Authorize benefit corporations SB 21 Eff.

3-24-21
See Stautberg and Spievack,
Special Delivery: Ohio’s Busi-
ness Benefit Corporation has
Arrived, 31 PLJO 111 (Jan/
Feb 2021)

Update LLC Act SB
276

Eff.
4-12-21

See Graf, Modernization of
Ohio LLC Law, 31 PLJO 114
(Jan/Feb 2021)

Statute of limitations for lawyer
malpractice

SB 13 Eff.
6-16-21

See Michaiel and Monihan,
Ohio Enacts a Legal Malprac-
tice Statute of Repose, 31
PLJO 191 (May/June 2021)

Omnibus bill (HB 464 in previous
Gen. Assembly.)

HB 7 Eff.
8-17-21

See Brucken, HB 7, 31 PLJO
230 (July/Aug 2021)

Pending legislation
Moritz v. OSU bill on charity
oversight

SB
135

Passed
Senate
6-16-21

Electronic wills with remote wit-
nesses

HB
339

Intro.
6-7-21

See Gee, Controversial Ohio
HB 692: Pushed into
The Swirling Waters of “Phys-
ical Presence,”
“Conscious Presence,” and
“Electronic Presence,”
31 PLJO 4 (Sept/Oct 2020).

Companion bill to HB 339 SB
230

Intro.
9-15-21
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Simplify collection of unclaimed
funds

HB
348

Intro.
6-10-21

McGraw, Unclaimed Funds?
Estate closed?
Help in On the Way, 31 PLJO
10 (Sept/Oct 2020)

New omnibus trust and estate
bill

SB
199

Intro.
6-16-21

Contains the following OSBA
proposals:
Correcting disinterment stat-
ute
Clarifying claims present-
ment procedure
Clarifying perpetuities stat-
ute
TOD for tangible personal
property
Simplifying procedure on
trust termination

Authorize postnuptial agreements SB
210

Intro.
11-16-21

See Racey and Ferraro, The
Postnuptial Agreement
Renaissance--Can Ohio
Emerge from the Dark Ages?
29 PLJO 195 (July/Aug 2019)

Pay decedent’s tax refunds to
administrator or executor

SB
231

Intro.
9-15-21

Revise guardianship law HB
488

Intro.
11-10-21

Proposed legislation sponsored by the Ohio State Bar Assn.
Estate Planning, Trust and Probate Law Section
Permit waivers of inventories and
accounts

Ohio
BAR of
10-17-94

See EPTPL Section Report,
Waiver of Filing of Inventory
and Accounts OSBA Reform
Proposal, 28 No. 2 Ohio Prob.
L.J. NL 1 (Nov/Dec 2017)
Brucken, The Missing
Probate Reform, 30 PLJO 141
(March/April 2020)

Facilitating electronic wills Spring
2020
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See Brucken and Gee, Ohio
Electronic Wills, 29 PLJO 99
(March/April 2019)

TOD for tangible personal prop-
erty

Spring
2020

See Harris, Transferring
Tangible Personal Property
by Beneficiary Designation,
29 PLJO 144 (May/June
2019)

Clarifying claims presentment
procedure

Spring
2020

See Weinewuth, Presentment
of Claims against Estates: A
Practical Proposal for
Improvement after Wilson v.
Lawrence, 29 PLJO 153
(May/June 2019)

Authorizing postnuptial agree-
ments

Spring
2020

See Racey and Ferraro, The
Postnuptial Agreement
Renaissance-Can Ohio
Emerge from the Dark Ages?
29 PLJO 195 (July/Aug 2019)

Simplifying procedure on trust
termination

Spring
2020

See Ramer, Exit in an
Orderly Fashion Revisited: A
Proposed Statutory Solution
for Ohio Irrevocable Trusts,
30 PLJO 149 (March/April
2020)

Correcting disinterment statute Spring
2020

See Millonig, Disinterment
vs. Right of Disposition Stat-
ute, 30 PLJO 214 (May/June
2020)

Clarifying perpetuities statute Spring
2020

See Culler, Perpetual
Confusion: A Modest Proposal
to Clear up a Bad RAP, 30
PLJO 266 (July/Aug 2020)
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Spring
2020

Other legislative issues under continuing consideration by
OSBA EPTPL Section
Probate reform

See Brucken, The Missing
Probate Reform, 30 PLJO 141
(March/April 2020)

Assertion of claims against
nonprobate assets

See Krall, Legal Uncertainty
with Respect to Creditor
Claims against Non-Probate
Assets (Revisited), 30 PLJO
268 (July/Aug 2020)

*Full text and explanation given in EPTPL Section Report to OSBA Council of Delegates,
posted on OSBA website under “About the OSBA/OSBA Leadership/Council of Delegates/
Council of Delegates Reports.”

For the full text of pending bills and enacted laws, and for bill analyses and fiscal notes of the
Legislative Service Commission, see the website of the Ohio General Assembly
(legislature.state.oh.us). Information may also be obtained from the West Ohio Legislative Ser-
vice, and from Thomson Reuters Customer Service Dept. at 1-800-328-9352.
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