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LETTERS TO THE EDITOR

Global Minimum Tax: 
Lessons From a Century of U.S. Multistate Taxation

To the Editor:

As U.S. state and local tax practitioners, we’ve 
read with great interest the ongoing conversation 
among professor Sol Picciotto1 and others 
regarding the proposal to enact a global minimum 
tax that relies upon combined reporting of related 
legal entities, apportionment of income, and 
changes in the concept of “place of presence” and 
authority to tax or, in U.S. state tax parlance, 
nexus.

In these discussions, the commentators 
discuss this concept as if it were a novel 
experiment. Well, combined reporting and 
apportionment certainly have not been 
implemented on a global scale, but one only has to 
look no further than the more than 100 years of 
experience the U.S. states have had with 
implementing combined reporting systems. If 
anything, that experience has been rocky at best, 
and grafting it onto the existing system of 
international taxation as proposed by the OECD 
would be a daunting experiment, especially when 
that proposal would continue to rely upon the 
historic place of presence rules and transfer 
pricing as the initial tax regime, and then apply 
the “new” global minimum tax on top of that. No 
doubt such a system would add tremendous 
complexity — and, therefore, uncertainty — to 
global tax compliance. Regardless, promoters of 
the new apportioned global minimum tax would 
be well served to examine how the U.S. states have 
wrestled with fairly taxing the profits of a group 
of separate legal entities doing business across 
borders of tax sovereigns. For that reason, we 

respectfully suggest that it would be prudent for 
the OECD to study that experience in honing its 
proposal and not just rely upon academic studies 
somewhat detached from the reality of tax 
compliance.

It’s equally interesting that while the OECD 
propounds enacting a system of combined 
reporting of related enterprises, some of the 
United States’ most important trading partners 
continue to object to that method of taxation at the 
U.S. state level. Even some of the United States’ 
closest trading partners, the United Kingdom2 and 
Canada,3 continue to include in the protocols to 
their income tax treaties with the United States a 
clear objection to the use of worldwide combined 
reporting by the U.S. states. In promoting the new 
global minimum tax, those objections likely 
should be revisited.

The OECD and many taxing authorities 
around the world appear ready to leap at 

1
Sol Picciotto, “UTPR Critics Miss the Point of Tax Treaty Principles,” 

Tax Notes Int’l, Oct. 10, 2022, p. 153; Nathan Boidman, “No Rational Role 
for the UTPR,” Tax Notes Int’l, Oct. 17, 2022, p. 287; Jefferson VanderWolk, 
“The UTPR Is Flawed: A Response to Prof. Picciotto,” Tax Notes Int’l, Oct. 
17, 2022, p. 285; and Picciotto, “Formulary Approach: The Last Best Hope 
for MNEs,” Tax Notes Int’l, Oct. 24, 2022 p. 437.

2
See Barclays Bank PLC v. Franchise Tax Board, 512 U.S. 298, 324, n. 22 

(“Barclays has also directed our attention to a series of diplomatic notes 
similarly protesting the [California worldwide combined reporting] 
tax. . . . see also. . . . (letter from Secretary of State George Schultz to 
California Governor Deukmejian (Jan. 30, 1986)) (‘The Department of 
State has received diplomatic notes complaining about state use of the 
worldwide unitary method of taxation from virtually every developed 
country in the world.’) The British Parliament has gone further, enacting 
retaliatory legislation that would, if implemented, tax United States 
corporations on dividends they receive from their United Kingdom 
subsidiaries. See Finance Act 1985, pt. 2, ch. 1, section 54, and sch. 13, 5 
(Eng.), reenacted in Income and Corporation Taxes Act 1988, pt. 18, ch. 3, 
section 812 and sch. 30, 20, 21 (Eng.)”).

3
See Notes of Exchange from Allan J. MacEachern, deputy prime 

minister and minister of finance of Canada, to U.S. Treasury Secretary 
G. William Miller, Sept. 26, 1980, para. 3 (“It is the position of Canada 
that the so-called ‘unitary apportionment’ method used by certain states 
of the United States to allocate income to United States offices or 
subsidiaries of Canadian companies results in inequitable taxation and 
imposes excessive administrative burdens on Canadian companies doing
business in those states. Under that method the profit of a Canadian 
company on its United States business is not determined on the basis of 
arm’s-length relations but is derived from a formula taking account of the 
income of the Canadian company and its worldwide subsidiaries as well 
as the assets, payroll and sales of all such companies. . . . Canada 
continues to be concerned about this issue as it affects Canadian 
multinationals.”) (attached to Canada-U.S. Income Tax Convention, 
entered into force Aug. 16, 1984.)
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combined reporting and apportionment as the 
way for the global tax system to fairly tax the 
modern economy. That seems somewhat ironic 
when some U.S. states are going in precisely the 
opposite direction and promoting transfer pricing 
as the medicine to cure the perceived ill of 
taxpayers manipulating the apportionment and 
allocation principles of the existing tax system.4 
Well, as they say, perhaps the grass is always 
greener on the other side of the fence.

Of course, we agree, Mr. VanderWolk, that 
conversion to this new global system will require 
a universal adoption of dramatic changes to the 
entire existing international tax treaty system to 
accept that place of presence will no longer be the 
sole determining factor for deciding whether a 
country has jurisdiction to tax the income of the 
entities that constitute a multinational enterprise. 
Further, if the experience of the U.S. states is any 
guide to make sure that the system works fairly, 
new global agreements will be required to ensure 
that taxing jurisdictions throughout the world 
agree to the same rigid principles of 
apportionment and allocation to ensure that every 
nation uses the same principles.

One area of great weakness in the U.S. state 
tax system is the lack of uniformity of rules among 
the states. The U.S. Constitution, as interpreted by 
the Supreme Court, grants the states “wide 
latitude” in structuring their apportionment 
formulas with respect to both what factors are 
included in the formula (for example, property, 
payroll, sales) and how and to which jurisdiction 
subsets of activities within each factor are 
sourced. Not surprisingly, economic factors have 
influenced states to exercise their constitutional 
right to adopt formulas different from their 
neighbors (and economic competitors) to favor 
domestic activity. This lack of uniformity among 
state apportionment formulas has resulted in 
litigation, uncertainty, and potential double 
taxation.

As late as the 1980s, nearly all states had 
adopted an apportionment factor based on 

equally weighted proportions of payroll, 
property, and sales within the state compared to 
everywhere else. In an attempt to assure 
taxpayers of uniformity, an agreement among the 
states, known as the Multistate Tax Compact (the 
Compact), included an election that would allow 
taxpayers to use that equally weighted three-
factor formula if the state chose to use some other 
method and the taxpayer determined it more 
advantageous to use the Compact method.5 This 
mechanism was intended to cause the states to 
self-police themselves and encourage the 
universal adoption of the equally weighted three-
factor formula. One state, Iowa, enacted a single 
sales factor that ignored property and payroll 
factors entirely. In an opinion that is still 
perceived as accelerating the move away from the 
three-factor formula, the U.S. Supreme Court 
upheld Iowa’s constitutional authority to enact 
such a single sales factor,6 and in the time since 
that opinion nearly all states have followed Iowa’s 
lead. While taxpayers attempted to utilize the 
“election” in the Compact as the tool it was 
intended to be to encourage the sovereign states 
to utilize the same system of apportionment and 
allocation, they have been nearly universally 
rebutted by the courts,7 resulting in the chaotic 
development of apportionment factors many 
taxpayers now perceive as resulting in multiple 
taxation (and ironically, by tax authorities as 
creating tax unfairness).8

4
See Multistate Tax Commission, “State Intercompany Transactions 

Advisory Service (SITAS).” Eversheds Sullivan recently reported that the 
MTC’s executive committee voted to dissolve the SITAS committee but 
transfer management of its transfer pricing activities to its Audit and 
Litigation committees. See Eversheds Sullivan, “Legal Alert: MTC 
Revamps Its Transfer Pricing Efforts” (Nov. 17, 2022).

5
Original Model Multistate Tax Compact, Article III, section 1 (“Any 

taxpayer subject to an income tax whose income is subject to 
apportionment and allocation for tax purposes pursuant to the laws of a 
party State or pursuant to the laws of subdivisions in two or more party 
States may elect to apportion and allocate his income in the manner 
provided by the laws of such States or by the laws of such States and 
subdivisions without reference to this compact, or may elect to apportion 
and allocate in accordance with Article IV.” (Article IV, section 9 provided 
for an equally weighted payroll, property, and sales factor.))

6
Moorman Mfg. Co. v. Bair, 437 U.S. 267 (1978).

7
See, e.g., The Gillette Co. v. Franchise Tax Bd., 62 Cal.4th 468 (Cal. 2015) 

cert. den., 137 S. Ct. 294 (2016); Gillette Commercial Operations N. American 
v. Dep’t of Treasury, 312 Mich. App. 394 (Mich. Ct. App. 2015) lv. to app. 
den., 880 N.W.2d 230 (Mich. 2016); Kimberly-Clark Corp. v. Comm’r of
Revenue, 880 N.W.2d 844 (Minn. 2016); Graphic Packaging Corp. v. Hegar, 
538 S.W.3d 89 (Texas 2017); Health Net Inc. v. Dep’t of Revenue; TC 5127
(Or. Tax Ct. Sep. 9, 2015).

8
It is critical to recognize that the less weight a formula places on the 

property and payroll factors, the more likely it encourages a company to 
invest capital and employ people in the state without increasing its 
apportionment (and thus, tax liability) to the state. Mandating a uniform 
method of apportionment eliminates this economic lever and therefore 
levels the playing field, except to the extent it may be tilted by tax rate or 
tax base deviations from uniformity.
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Based on the U.S. state experience, failure of 
the nations of the world to adopt, abide by, and 
enforce uniform principles in these areas will 
result in the same kind of tax unfairness the new 
system is intended to reform — namely the risk of 
income not being subject to tax anywhere, as well 
as (and more likely, in our view) the potential for 
multiple taxation of the same income. Absent 
enforceable uniformity in these areas, the new 
system will not solve any of the perceived 
problems of the existing system and only 
aggravate the already perceived inequities of the 
current system.

The U.S. system of apportionment and 
allocation has grown up both by discussions 
among the states as sovereigns and with the input 
of many, many taxpayers, tax practitioners, and 
academics over the years, with a comprehensive 
literature that describes both the benefits and 

pitfalls of such a system. Because the OECD is 
considering the adoption of taxing principles 
similar to those that the U.S. states have utilized 
for generations, we respectfully offer that the 
OECD take this opportunity to pick and choose 
the best aspects of combined reporting and 
apportionment in its proposal. Finally, we humbly 
offer to participate in the debate to the extent that 
sharing our experiences may further the 
achievement of universal tax fairness — to the 
extent that goal is possible. 
Sincerely,
Michael Semes
Professor, Villanova University Charles Widger
    School of Law
Of counsel, BakerHostetler

Steven Wlodychak
Vienna, VA
Nov. 19, 2022
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