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Topics for Discussion
•
•

Merger Guideline basics
The FTC’s merger enforcement track record in the oil
industry

•

Methodologies used in oil industry mergers
–

•
•

Refining, Crude Oil, Pipelines, Terminals, and Marketing

The Biden administration antitrust revolution
Best practices for handling FTC reviews of oil mergers
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Length of Second Request
Investigations
•

•

•

Let us start with some
generalities about the FTC
track record in merger
investigations.
In a recent year, 75 percent
of the FTC’s second-request
investigations lasted more
than 16 months and only
one lasted fewer than 10
months.
The most recent data for the
FTC and DOJ together is for
such investigations to last
12.1 months.
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Second Request “Challenges”
•

During the Obama administration, 83.2% of second requests have
resulted in a challenge.
–

•
•

•
•

“Challenges” include consent orders, where the proposed acquirer agrees to divest assets
or engage in specified conduct.

In a recent year, the FTC and DOJ challenged about 87% of the
acquisitions examined through second requests.
20 of 39 second request investigations were resolved through a consent
order, allowing the parties to consummate.
–
The FTC issued consent orders in 12 of 22 challenged transactions.
The FTC or DOJ sought preliminary injunctions in about 15% of
challenges.
In 9 second-request investigations, the parties abandoned the transaction
after being challenged (5 FTC matters and 4 DOJ matters).
–
DOJ and the parties negotiated 4 settlements, after a challenge.
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FTC Review
of Mergers in
the Petroleum
Industry
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Section 7 of the Clayton Act
•

•

Section 7 of the Clayton Act prohibits
persons from acquiring stock or assets
from any other person "where in any line
of commerce in any section of the
country, the effect of such acquisition
may be substantially to lessen
competition, or tend to create a
monopoly.”
Section 7 provides no definitive tests for
determining whether a particular merger
lessens competition. It leaves this
analysis for the courts and for the FTC,
to permit the law to develop in
accordance with the evolving
understanding of the competitive effects
of mergers.
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Merger Guidelines Basics
•

Theories of competitive harm
–

•

Unilateral Effects
 Would post-merger market conditions make it possible
for the merged firm to raise prices?
– Coordinated Effects
 Would post-merger market conditions make market
participants’ coordination on price or output more
likely?
To determine the number of market participants and the level
of concentration in a market, markets are defined with both a
product and a geographic dimension.
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The Monopoly Hypothetical to
Define a Product Market
•

•

If a monopolist owned all the productive
assets in a narrow provisional market,
could the monopolist profitably raise price
by a small but significant amount?
If not, it may be because
–
–

•

customers would buy substitutes not
included in our narrow provisional market
the higher profits from the sales the
monopolist continues to make are not
sufficient to offset the losses in profits of
the sales diverted to substitutes.

If not profitable, keep expanding the
products controlled by the monopolist until
the monopolist can profitably raise its price
by a small but significant amount.
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What is the Small but Significant
Amount?
•
•

In most industries, the antitrust agencies use
5 or 10 percent of the price.
In the 1980s, the FTC investigated
acquisitions that combined refineries with
competing product pipelines.
–

–

–

The FTC had to reconcile the vast difference
between the small but significant price
increase at the refinery gate versus the
pipeline transportation charge.
The FTC oil staff invented the penny [per
gallon] test, which the FTC has used for
decades across every aspect of the petroleum
industry.
The courts have not fully considered the
propriety of the penny test and the FTC staff
has become more flexible regarding the
appropriate test.
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Refining: Demand-Side Issues
•

Most users now have few effective
substitutes for gasoline, diesel fuel, and
jet fuel.
–

•

•

(Will this change with a transition
to other energy sources?)

At the other extreme, residual fuel oil
faces competition from coal and natural
gas as a boiler fuel for utilities and for
large manufacturing processes.
Home heating oil presents an
intermediate case.
–

For residential and commercial users,
especially those making initial new
housing decisions, natural gas is often a
viable substitute, although converting an
existing oil heating system to gas or
other fuels may require a capital outlay
beyond the reach of many users.
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Product Market: Supply Side
•

•

The suppliers to a relevant
product market include, not only
those that now supply the
product, but those who could
rapidly supply the product.
If manufacturers can readily
supply more of the relevant
product and less of another
product in reaction to a small
price increase, the capacity to
produce additional relevant
product would be included in
the analysis.
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Refining: Supply-Side Issues
•

The ability of a refiner to shift from one
product to another depends on:
–
–
–

•

•

The refinery’s flexibility in crude oil types
The flexibility of the refinery’s equipment
The rate at which the refiner feeds crude oil into
the facility.

In refining merger investigations, the
FTC requires the merging refiners to
run their linear programs to explore the
extent of this flexibility.
If product pipelines compete with
refiners in the geographic market, there
is even more product flexibility
available.
–

If gasoline prices rise relative to distillate prices,
shippers can ship less distillate and ship more
gasoline to the market.
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Geographic Market
• The hypothetical monopoly test:
– Can the monopolist of the relevant
products raise the price in a narrowly
defined provisional geographic market?

• If not, expand the provisional
geographic market until the
monopolist can raise price by a small
but significant amount (by a penny).
• The key:
– Can supply from outside the provisional
geographic market flow into the market
and make the price increase
unsustainable.
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Refining Geographic Market:
Trucking
• Shipment pattern
analysis provides
information on the
actual competition
between regions.
• As we will show,
truck movements
can be important in
defining geographic
markets for refining.
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Refining Geographic Markets
•
•

•

•

Don’t assume that PADDs are markets.
Because of the significance of
shipments from PADD 3 to PADD 1, the
FTC may combine PADDs 1 and 3 in
analyzing PADD 1 mergers.
–
Waterborne imports also play a
role weakening a PADD 1 market
definition.
Since very little product is transported
from PADD 1 to PADD 3, PADD 3 may
be closer to a relevant market for
analysis of mergers between two PADD
3 refiners.
PADD 5:
–
The FTC may think about whether
the relevant market is smaller?
•
The Pacific Northwest?
•
California?
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Refining Geographic Market:
Refineries vs. Pipelines
•

There are two ways of looking at the refining geographic market
where product pipelines supply the market.
–

Focus on refineries in the market, including refineries at the
pipeline origins that supply the market.

–

Include refineries and pipelines in the market and exclude refineries
at the pipelines’ origins.
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Market Shares and
Concentration
• The Herfindahl index (HHI) is
equal to the sum of the squares of
the market shares of each firm in
the market. Thus, a market
consisting of four firms, each with
a 25 percent share, would have a
Herfindahl index of 252 + 252 + 252
+ 252 = 2500.
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Credit: John Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America (2020)
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Unilateral Effects
•

In a merger between Firm A and Firm B, the
merged entity would be able to raise prices
unilaterally (without the support of
competitors).
–

Pre-merger, if Firm A raised prices, customers
would switch to Firm B in such large numbers
that the price increase would be unprofitable


–

•

The profits Firm A lost on the sales that moved to
Firm B outweighed the profits gained by the price
increase on Firm A’s remaining sales.

The merger of Firms A and B eliminates the
lost profits because any customer diversion
between A and B does not sacrifice profits.

Unilateral effects are most likely when the
products in the market are differentiated in
either product or geographic dimensions and
the merging firms are very close competitors.
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Coordinated Effects
•

If there are several significant firms in the
market with excess capacity and they are
not highly differentiated, a unilateral price
increase is unlikely.
–

•

Coordination (“collusion”) among the
significant firms in the market may be
necessary to increase price.
–

•

If merged firm A/B raises its price,
customers can divert to firms C and D if
those firms can increase output. This can
defeat a unilateral price increase.

A merger reducing the number of firms in
the market may make coordination easier.

In recent years, the FTC and DOJ have
focused more on unilateral effects.

20

Excess Capacity
•

Excess capacity can undermine
anticompetitive conduct.
– It makes coordination
among firms more difficult if
fringe firms can respond to
a price increase by ramping
up production quickly.
– It makes unilateral action
harder, if competitors can
ramp up production quickly.
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Refining Excess Capacity
• As we already discussed, based on
price signals, a refinery may shift
production between products, e.g.,
between gasoline and distillated.
– This makes coordination between
refiners difficult as competing refiners
might be able to shift between
products, e.g., more gasoline and less
distillate, and undermine an
anticompetitive gasoline price increase.
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Getting Traction: Market
Permeability
•

Merging parties have been
able to get traction with the
FTC, by demonstrating
– Supply-side flexibility
– Permeability of the
geographic market
– Fringe expansion
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Efficiencies
•
•

“[T]the antitrust laws give competition, not
internal operational efficiency, primacy in
protecting customers.”
But “[t]he Agencies will not challenge a
merger if cognizable efficiencies are of a
character and magnitude such that the
merger is not likely to be anticompetitive.”
–

•

The efficiencies must “likely be sufficient to
reverse the merger’s potential to harm
customers in the relevant market, e.g., by
preventing price increases”

“Cognizable efficiencies are merger-specific
efficiencies that have been verified.”
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A Merger that Lowers Costs and
Lowers Prices to Consumers
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FTC Enforcement on
Oil Industry Second Requests
•

•

•

71% of oil sector
second requests
involved markets with
HHIs below 2400.
For all sectors other
than oil, only 2% of
second requests were
in markets with HHIs
below 2400.
Over a 15-year period,
the FTC “challenged”
merger in 90 markets
with HHIs below 2000.
–

100% of these
challenges were in
the oil industry!
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Refining Mergers
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Tesoro’s Acquisition of BP’s
California Businesses
•

•

After the acquisition was
consummated, an investment
banker told me that other refiners
had not bid because their
antitrust lawyers had advised that
it was impossible to get the
acquisition through the FTC.
We will feature this acquisition
because it illustrates many
antitrust issues that oil
acquisitions face.
– We submitted 17 white
papers and slide decks to the
FTC to address the antitrust
issues.
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Tesoro Acquisition Overview
•

Tesoro was acquiring from BP:
•

266 MBD high-complexity refinery in
Carson, California

•

Integrated retail marketing network of 800
dealer sites

•

ARCO® brand ownership

•

Master franchisee for ampm® brand

•

Extensive logistics system, including
marine, pipeline and terminalling assets

• Key Overlaps
• Refineries:
• Adjoining refineries in Southern California
• Tesoro also had a refinery in Northern California and in Pacific NW
• BP was keeping a refinery in the Pacific NW
• Marketing
• Retail in Southern California
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Product Market and Concentration
• FTC provisional “market:” CARBOB
– Stay tuned for the evidence undermining
the significance of this market.

• There were 7 major refining competitors
before and after the acquisition.
– BP was not exiting. It retained its Pacific
NW refinery.

• Post-acquisition concentration and the
change in concentration were moderate.
• If this were not an acquisition in the oil
industry, the FTC probably would not
have issued a second request.
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FTC Staff’s Early Hypothesis of
Effects


Before we presented a more complete story, FTC staff
hypothesized the following:







–

BP and one other large refiner were dominant West
Coast refiners, according to staff’s early theory.
The other CARBOB producers allegedly behaved like a
competitive fringe, according to the hypothesis.
Post-acquisition, the FTC staff theorized that Tesoro
would become one of the duopolists and BP would
become a member of the competitive fringe, shipping
some CARBOB from its PNW refinery to California.
The resulting cutback or diversion would be larger than
pre-acquisition because Tesoro, post-acquisition, would
be larger than BP, pre-acquisition.
The resulting fringe, FTC staff proposed, would be less
effective because BP, post-acquisition, is a smaller
CARBOB producer than Tesoro, pre-acquisition.
The FTC staff model was neither a classic unilateral nor
a classic coordinated effects model.
Midway through the FTC’s investigation, the staff asked
Tesoro to divest its refinery in southern California (known
as Wilmington or LAR).
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Tesoro’s Response: The “Fringe”
Could Defeat a Price Increase

–
–

80

75
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Exhibit 2
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•

We argued there was substantial excess
CARBOB capacity in the fully operating
refineries: 8 times the magnitude of
Tesoro’s Los Angeles refinery.
Extrapolating from the output response of
Tesoro’s linear program for its own
refinery to competing fully operating
refineries was consistent with a very
strong output response to a small
CARBOB price increase.
The market also manifested substantial
variability in gasoline production,
validating the ease of increasing output.
There were CARBOB flows into the
provisional geographic market.
The gap between capacity and demand
was expected to grow because of:

Percent (%)

•

Tesoro’s Response: Natural Experiments
Did Not Support the Duopoly Theory
•

We argued, the price of CARBOB did not reflect any market power
premium over conventional gasoline: the price difference only reflected
the cost of blending in less or more butane.
–

–

•
•

Crude oil prices increases, we argued, were 100% passed through to
gasoline prices, implying an almost infinitely elastic supply curve.
Three event studies of refinery outages, showed the market price
returned to pre-outage levels long before the refinery experiencing an
outage returned to full production.
–

•

Because the FTC staff thought that the conventional gasoline was
competitive, they almost had to conclude that the CARBOB was
competitive.
Indeed, the absence of a CARBOB premium might generate second
thoughts about staff’s proposed CARBOB market.

This meant that the supposed fringe of fully operating refineries replaced the lost
supplies rapidly.

This undermined the duopoly theory.
–

If large outages could not result in higher prices, equally large
cutbacks by the supposed duopolists would not result in higher prices.
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Tesoro’s Response: Efficiencies
LAR and Carson

Efficiencies
•

Tesoro planned to make
investments to operate the
two Southern Cal refineries
as a single refinery.
– This would result in lower
costs and the ability to
increase output as set
forth in multiple white
papers, an expert report,
and investigational
hearings.
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Merger Simulation without
Efficiencies
Addressing the Interaction


We decided to address the
interaction between supposedly
dominant refiners using a
Cournot model.


•

The Cournot Model

For this exercise, we
assumed staff’s provisional
market, contrary to other
evidence we presented.

Typically, a Cournot model
would predict a price increase
as a result of a merger between
two closely competing dominant
firms.
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Merger Simulation with
Efficiencies
Cournot Model and
Efficiencies

Offsetting the Anticompetitive
Effect

•

•

But Tesoro’s projected
efficiencies more than offset
the Cournot model’s
predicted anticompetitive
effect, resulting in lower
prices.
After a long investigation, the
FTC decided not to
challenge the proposed
acquisition.
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Sunoco’s Acquisition of Eagle Point:
Geographic Market
•

•

Sunoco, the operator of
several refineries in the
Philadelphia area, proposed
acquiring the nearby Eagle
Point refinery.
The geographic market was
pivotal.
–

–

•

Substantial product moved
from the Gulf Coast through
the Colonial Pipeline to and
through the Philadelphia
area.
Waterborne product also
made its way to Philadelphia.

The flows from Colonial and
waterborne shipments did not
alone convince staff.
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Sunoco’s Acquisition of Eagle
Point: Natural Experiments
•

Several natural experiments/event
studies were more convincing,
including …
–
–
–

Tosco shut down the Marcus
Hook/Trainer refinery for over a year.
The shutdown did not result in a price
increase.
According to EIA:


“Despite relatively high utilization rates
of U.S. refineries, there was still the
capability to deal with the loss of
capacity the size of the Marcus Hook
refinery in the Northeast. Had the
refinery been in operation, its
production may have replaced some
Gulf Coast production and some
imports.”
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Sunoco’s Acquisition Eagle
Point: Efficiencies and Viability
•

We demonstrated
–
–
–

•

Substantial planned synergies,
Sunoco had exceeded the synergies it promised in
an investigation of an earlier refinery acquisition in
the Philadelphia area.
Eagle Point was not viable without substantial
investment.

FTC Statement upon closing the investigation:
–

“In addition, potential efficiencies associated with
the transaction, particularly those related to refinery
synergies and optimization, should contribute
significantly to ensuring the continued viability of
the Eagle Point refinery in light of investments
needed to satisfy regulatory requirements for
cleaner-burning fuels.”
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Takeaways
•
•
•

Expect an in-depth investigation at lower levels of
concentration than in other industries.
You may have to deal with novel effects theories.
Use the supply side to broaden the number of
competitors or the effectiveness of the fringe.
–

•
•

Use experiments in the market/event studies to show
the market is competitive.
Demonstrate merger efficiencies in contemporaneous
documents and further analysis.
–

•

Use linear programming to show the ability to shift among
products.

If possible, prove that the acquirer had kept its promise
regarding the efficiencies it could achieve in previous
acquisitions.

For the best demonstration of efficiencies: show how
the acquisition could enhance the viability of the
acquired or acquiring assets.
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Western Petroleum-Giant
Industries
• The FTC’s unsuccessful challenge
to Western Petroleum’s acquisition
of Giant Industries, illustrates
several additional points.
– Let’s start by addressing how the
FTC can preliminarily enjoin a
proposed acquisition.

41

The Preliminary Injunction
•

•

The FTC must seek a preliminary injunction (“PI”) to prevent
consummation.
–
The FTC may seek a preliminary injunction if

Its investigation gives the FTC a reason to believe that the
proposed acquisition may tend substantially to lessen
competition and

The FTC has been unable to secure an adequate remedy
through a negotiated consent decree.
If the court grants a PI, it prohibits the acquisition for the duration of
an FTC administrative litigation, which the FTC initiates at the about
the same time as the PI proceeding.

•

If the district court issues a preliminary injunction, the parties almost
always abandon the deal.

•

If the FTC loses the preliminary injunction action, it has usually
abandoned the challenge, but can continue through the administrative
process to seek divestitures.

•

Since the issuance of the 2010 Horizontal Merger Guidelines, the
FTC has won 11 out of 15 PI challenges.
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The Western PI
• Federal Trade Commission v. Paul L.
Foster, Western Refining, Inc. and
Giant Industries
• The PI evidentiary hearing occurred
only a few weeks after the FTC filed
its PI complaint.
• The court denied the FTC request for
a PI a few weeks later.
• The FTC did not proceed with an
administrative complaint.
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The Proposed Acquisition
•

•

The Western refinery in
El Paso supplied
central New Mexico—
Albuquerque and
Santa Fe—by pipeline.
Two Giant refineries to
the north supplied
central New Mexico by
truck.
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The FTC’s Geographic Market
for Gasoline
Ignoring Trucking and
Pipeline Delivery?

FTC Geographic Markets

The FTC ignored most trucking
and pipeline delivery from Texas
in formulating its geographic
market.
We demonstrated competitors
had substantial ability to supply
and actual did supply through
pipelines and trucks.
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Companies that Consistently Truck Gasoline from Texas
To New Mexico
Company

A-Doc Oil Co.
Allsup Petroleum Inc.
Arizona Fuel Distrib
Barker Oil Inc.
Barnett Oil Co.
Bell Gas Inc.
Benchmark Resources
Bowlin Travel Center
Brad Hall
C & R Distributing, Inc.
C & S Oil Co.
Canyon State Oil Co.
Circle K Stores Inc.
Conway Oil Co.
Davidson Oil Co.
Dial Oil Co.
Duran Oil Co.
Eddins Walcher Co.
ExxonMobil Oil Corp.
Flying J Inc.
Franken Oil & Distributing Co.
Frontier Fuel LP
Fuel Managers Inc.
Giant Industries Arizona Inc.
Helton Oil Inc.
Hill Enterprises Inc.
Honstein Oil Co.
John R Walker
Kendrick Oil Co.
KW Fuels Inc.
Las Cruces Oil Co. Inc.
Mansfield Oil Co.

Company

Mogas Inc.
Musket Corporation
Navajo Refining Co.
Onda Oil Co.
Pendleton Oil & Gas
Petroleum Wholesale
Phoenix Fuel Co. Inc.
Pilot Travel Centers
Polk Oil Co. Inc.
Porter Oil Co. Inc.
Ram Oil Ltd.
ReRock Petroleum Inc.
Rip Griffin Truck Service Center, Inc.
Ritchie Distributing
Ross Oil Co. Inc.
Roy E Pogue Wholesale
Sandia Acquisition
Smith Oil Co. Inc.
Southern Counties Oil Co. Ltd.
Southwest Energy Distributors Inc.
Southwest Marketers Inc.
State Oil Co. Inc.
Tesoro Refining and Marketing Co.
The Garden City Co-Op Inc.
The Wilson Corp.
Town & Country Food Stores Inc.
Transmountain Oil Co.
Truman Arnold Companies
USA Petroleum Corp.
Valero Marketing And Supply Co.
Walker Sims Oil Co. Inc.
Wtg Fuels Inc.
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PI: Western Petroleum-Giant
Industries
• The district court in Federal Trade
Commission v. Paul L. Foster, Western
Refining, Inc. and Giant Industries:
– “Because the FTC has not shown
that it will likely be able to
demonstrate that the proposed
merger will reduce the bulk supply of
gasoline to northern New Mexico,
the Court will not grant the
requested preliminary injunction.”
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Takeaways
•

Market Permeability
–
–

•

In this case, we used pipeline supply and
trucking to show that the FTC had not
adequately supported its market definition.
We backed this up with testimony by
suppliers outside the alleged market and
econometrics that were consistent with the
permeability evidence.

A non-substantive argument:
–
–

If the court issued a PI, the deal would die
immediately.
So, we asked the court to give us a chance
to prove to the Commission at a full trial on
the merits that the acquisition would not be
anticompetitive.
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Tesoro’s Acquisition of DPR
•
•
•

The Dakota Prairie Refinery (DPR) was a
simple topping plant.
The nearby Tesoro Mandan refinery was a
plant of greater complexity.
There were not any other nearby
refineries.
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Acquisition of DPR: Trucking
Diesel Competition
•
•

•

•

Shipments to North Dakota

The FTC’s issue was diesel
competition.
First, we showed that there was a
substantial deficit in supply, based
on the volumes the two refineries
produced and the volume shipped
into the region by pipeline.
The implied shipments by truck and
rail to make up the deficit were
substantial and were consistent
with the data from the North Dakota
State Tax Commissioner.
All of which, was inconsistent with a
narrow geographic market.

52

Acquisition of DPR: Event Study
• We also examined the effect of
DPR’s entry into the market on
diesel prices.
• If DPR’s entry did not cause diesel
prices to fall, it is unlikely that the
acquisition would cause diesel
prices to rise.
• The study showed that DPR’s
entry did not affect prices.
53

Tesoro’s Acquisition of the
Dakota Prairie Refinery
• The FTC
cleared the
acquisition
within a few
weeks.
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Takeaways
•

Another way to show substantial supply
arriving from outside the provisional
geographic market is to show that the
supply inside the market could not satisfy
demand.
–

•

A compelling event study:
–

•
•

The difference must be trucking into the
market from outside the market.
The entry of Dakota Prairie Refinery did not
lower price.

The FTC closing its investigation within
weeks.
Advanced preparation avoided a long
investigation.
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Par Acquires the Topping Units
at the IES Refinery
 There were two refineries in Hawaii,
next door to each other.
 Par Pacific operated one of the
refineries.
 Island Energy Services (IES)
operated the competing refinery.
 IES planned to close its “failing”
refinery and continue to compete by
importing gasoline and storing it at the
refinery’s tank farm.
 IES sought to sell the IES refinery’s
“topping units” to Par.
 The atmospheric crude oil
distillation unit and the vacuum
distillation unit.
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Combined Hawaii Layout

Refinery Property Line
Par Pacific Pipeline

IES
Refinery

IES Pipeline
Acquired Real Property

\

Pipeline Tie-in

Par Pacific
Refinery

Requirements for the Failing
Firm Defense
Inability to Meet
Obligations

Inability to
Reorganize

No More Competitive
Buyer

Look to past financial
performance to try to
determine future
ability to meet
obligations.

Has company
attempted to resolve
its debts with
creditors?

A genuine search for alternative
buyer is required.

Declining sales and
net losses are not
sufficient.

What course of
action will creditors
take in the absence
of a merger?

The seller must accept any offer
to purchase the failing firm for
any price above the liquidation
value of those assets.

If a firm is in a failing
position due to
mismanagement that
could be corrected, it
may not meet this
criteria.

Could the firm
emerge from
bankruptcy after
discharging its debt?
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The FTC Investigation
• IES did not meet the shopping
criterion of the failing firm defense.
• The FTC nevertheless cleared the
acquisition.
• The FTC staff likely believed that if
adverse effects followed the
acquisition
– it would be due to the inevitable
closure of the IES refinery, not the
sale of the topping units to Par.
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Takeaways
• The failing firm
criteria do not apply
well to a failing asset.
• The FTC staff can be
practical.
– There was no point in
stopping an
acquisition where
there was no other
use for the assets
being sold.
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Crude Oil
• Over the past 50 years, the
U.S. had been an importer of
crude oil and the FTC has
defined the geographic market
as the world for most crude oil
mergers.
• In a world market, mergers
between U.S. producers did
not have a substantial effect on
concentration.
• Thus, the FTC paid little
attention to crude oil mergers.
However, ….
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An Exception: BP’s Acquisition of
Arco
•
•

BP and Arco were the largest producers of Alaskan
North Slope (ANS) crude oil.
The FTC alleged that market power was already
being exercised over ANS.
–
–
–

BP was “diverting” ANS from the West Coast
(PADD 5) to Asia.
BP was achieving higher netbacks from the West
Coast sales than it was achieving from other
markets.
In a competitive market, BP would have sold
more ANS on the West Coast to capture the
higher netbacks available.

According to the FTC,
o
o

•

ANS on the West Coast amounted to a
“price discrimination” market.
If BP acquired Arco’s ANS production, it
would have increased its incentive to
divert crude oil to maintain or increase
West Coast ANS prices.

After challenging the deal, the FTC agreed to a
consent order that required BP to divest Arco’s
ANS production.
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Crude Oil: BP/Arco—Cushing
• The FTC also alleged a relevant
market for pipeline and oil storage
services in Cushing, Oklahoma.
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Crude Oil: BP/Arco—Cushing
FTC Allegations
•
•
•

•

Cushing, Oklahoma is a major crude oil
marketing hub in the U.S.
Prices for crude oil in Cushing serve as a
benchmark for the pricing of many other
crude oils around the world.
Efficient functioning of the pipeline and oil
storage facilities into and in Cushing were
critical to the fluid operation of both the
trading activities in Cushing and the trading of
crude oil futures contracts on the NYMEX.
The FTC alleged that the acquisition would
have given BP control of over 40 percent of
the pipeline and storage capacity serving
Cushing.
–

This would enhance BP’s market power and
would enable BP to manipulate NYMEX
trading in light sweet crude oil futures by
restricting or otherwise manipulating the
deliverable supply of crude oil in Cushing.
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Takeaways
•

The FTC will define price-discrimination
geographic markets, even for crude oil,
where market participants are able to
charge a higher net price in one region
than another.
–
–

•

In BP/Arco, the FTC thought it had real
evidence of such discrimination.
If the U.S. remains a net exporter of crude
oil, are price-discrimination markets more
likely?

The FTC may conclude that the accretion
of control over pipelines and storage
through acquisitions can result in higher
prices of crude oil or petroleum products.
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Crude Oil Gathering
•

•

•

Gathering pipelines collect the crude oil
in the field and transport the crude oil to
central collection points for
transportation through a crude oil trunk
pipeline.
The FTC alleged that the merger
between company A and B was likely to
have unilateral anticompetitive effects in
the market for transportation of crude oil
from certain offshore areas in the Gulf
of Mexico.
Only two pipelines could transport crude
oil in that offshore area.
–

•

Company A owned 50% of one line
while Company B participated in a joint
venture that owned 100% of the other
line.

The FTC required a divestiture.
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Monopsony/Oligopsony
• Buyer market power, as well as
seller market power, can be of
competitive concern.
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Conoco/Asamera
• The FTC opposed the
Conoco/Asamera merger in part
because the merger would have
combined the only two effective
refinery purchasers of crude oil in a
certain part of Colorado.
– This would have given the merged firm
increased market power in purchasing
crude oil from that area.
– The Commission concluded that the
merged company was likely to reduce
its purchases of crude oil in that market
in order to reduce the price paid to local
crude oil producers.
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Takeaways
• It is important to distinguish
between merged firms obtaining
lower prices because of
efficiencies (e.g., economies of
scale in purchasing) and those
obtaining lower prices because of
buyer power.
• A concern about wages, has
prompted the Biden
administration to focus on
monopsony power.
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Crude Oil Trunklines
•

The form of a pipeline joint
venture affects the antitrust
analysis:
– Undivided interest pipeline:
•
•

–

Partners set
transportation charges
independently.
Each owner also has the
unilateral ability to
expand the capacity of
the pipeline and reap the
full benefits of the
expansion.

Joint stock companies:
•

Act as a single entities.
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Exxon/Mobil Merger
•
•
•
•
•
•

The Trans Alaska Pipeline
System was an undivided
interest joint venture.
Exxon owned 20% and Mobil
3%.
Both firms had more capacity
than they needed for their own
production.
Mobil was discounting its
transportation charge to attract
additional shipments.
The FTC required a divestiture
of one of one party’s interest.
There was a similar outcome in
BP/Arco.
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Product Markets for Product
Pipelines
• Potential substitutes:
– Water transportation
– Trucking
– Local refineries
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Pipeline Geographic Market
• Suppose the
product market
is limited to
pipelines.
• We need to
know which
pipelines are in
the geographic
market.
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Buckeye’s Acquisition of Exxon
Pipeline
• Buckeye proposed to
acquire ExxonMobil
pipelines and related
terminals in Pennsylvania
and New York.
• Buckeye and ExxonMobil
appeared to be direct
competitors.
• And there appeared to be
no other competitors for
several destinations.
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Buckeye’s Acquisition of Exxon
Pipeline: the North Line (NY)
• We argued there was no lessening of
competition because ExxonMobil does
not prevent Buckeye from raising its
transportation charges.
– ExxonMobil’s North Line was a small
diameter line that historically had been full.
– ExxonMobil had moved significant
“overflow” volumes to upstate New York on
Buckeye.
– Thus, shippers could not shift volume to
ExxonMobil if Buckeye were to increase
transportation charges.
– Nor could Buckeye poach barrels on the
ExxonMobil line by lowering its
transportation charge.
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Buckeye’s Acquisition of Exxon
Pipeline: the North Line (NY)
•

•

•
•

ExxonMobil also
protected itself from
undue price increases
through the acquisition
agreement.
Buckeye was subject
to regulatory
constraints on its
pipeline rates.
Substantial efficiencies
resulting from new
connections.
The FTC did not
challenge the
acquisition.

NY
Syracuse
Rochester
Buffalo

Idle

Ithaca
Binghamton

PA

NJ

Reading Idle
Harrisburg/Highspire
Lancaster Malvern

Allentown
Phil
Paulsboro
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Takeaways
• What appeared to be a nonstarter
became a very doable deal once
the nature of competition was
understood.
• The form of regulation that
Buckeye was under also
facilitated merger clearance.
• Efficiencies were a plus factor.
• Early preparation resulted in no
second request.
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Mixed Mode Competition (1)
•

•

Suppose that a local refinery
proposes to acquire a product
pipeline that serves the local
market.
Two views of the market
participants:
–

–

The local refinery competes
with refineries at the origins of
the pipelines serving the
geographic market.
The local refinery competes
with the pipelines.
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Mixed Mode Competition (2)
• The product market may be
gasoline, but the pipeline can
transport more of one product and
less of another product based on
price signals.
– This could undermine a price increase
even if the local refineries and pipelines
were running at capacity.
– This may depend on available capacity
of the refineries at the pipelines’
origins?
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Conoco/Phillips
•

•

•

The merger would have
combined a Phillips’ refinery
in Salt Lake City with a
Conoco refinery in in Billings,
MT that served Salt Lake City
through the Pioneer pipeline,
in which Conoco had a 50%
interest.
The merger also would have
combined a Conoco refinery
in the Denver area with
Phillips’ ownership of an
interest in a pipeline that
served Denver.
The FTC required the
divestiture of refineries in Salt
Lake City and Denver.

Billings

Chevron NW
Pipeline
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Takeaways
• Competition between refineries
and pipelines can result in FTC
divestitures.
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Petroleum Product Terminals
•

The FTC has been concerned
about the potential loss of
wholesale competition at the
terminal level.
–

–
–
–

•

Identifiable services in this market,
include storage and dispensing of
product into trucks for downstream
distribution.
Product markets account for some
ability to shift storage among
products.
Terminals charge a terminal fee.
Flowing from terminals, there are
third party terminal rack prices, tank
wagon prices and retail prices.

Geographic markets: To minimize
trucking costs to customers,
terminals are generally clustered
adjacent to product pipelines and
near cities and towns where
customers are concentrated.
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Buckeye’s Acquisition of Terminals
from BP: Identify Overlaps
First Step
•

•
•

Buckeye proposed acquiring
33 refined petroleum
products terminals located in
Midwest, Southeast and
West
We considered the overlaps
by regions.
Here are examples in one
region.

Acquisitions Effect on Number of
Operators
Columbus

6 to 5

Cuyahoga Hts

8 to 7

Grafton

8 to 7

Granger

5 to 4

Milwaukee

7 to 6

Napoleon

4 to 3

River Rouge

7 to 6

Taylor

8 to 7

Toledo

7 to 6
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Buckeye’s Acquisition: Analyze
the Geographic Market
Cluster Markets
•

To determine whether a cluster is a
geographic market:
–
Determine county population and
assume that gasoline purchases
are consistent with the
population.
–
Assume that the hypothetical
monopolist owns and operates all
the terminals in the cluster (the
provisional market).
–
Assume that the monopolist
raises the price of gasoline by a
small but significant amount in the
cluster.
–
Determine the inroads that
terminals outside the cluster
would make on the counties
within the cluster.
–
Did the price increase result in
the monopolist losing so many
sales that the price increase was
not profitable?

Inroads by Terminals Outside
the Provisional Market
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Buckeye’s Acquisition: Does
Concentration Matter?
•

Econometric Analysis
–

•
•

•
•

Terminal fees were not higher in “markets” with
fewer competitors.

Buckeye charged terminal fees on a regional
basis, unrelated to local concentration.
The party selling its terminals to Buckeye
obtains a long-term arrangement that
guarantees restraints on terminal fee
increases.
Post-acquisition, Buckeye, on average,
increases terminal throughput.
The FTC did not issue a second request
despite high local terminal concentrations.

85

California v. Valero Energy and
All American Pipelines
•

•

•

•

Valero, the owner of the ValeroBenicia product terminal in
Northern CA, proposed
acquiring the nearby PlainsMartinez product terminal.
Valero-Benicia and PlainsMartinez were two of only three
terminals that offered refiners
and traders access to a hub on
the Kinder Morgan pipeline
system located at Concord, CA.
From that hub, product moves
into the Kinder Morgan service
area (“KMSA”).
–
The KMSA serves millions
of California and Nevada
consumers and
businesses.
This was the only route to
supply the KMSA that was
feasible for most suppliers.
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California v. Valero Energy and
All American Pipelines
•

•
•

According to the California AG complaint: “Plains has no direct
interest in the price of LPPs because it does not sell them.
Plains’ business interests are served by encouraging use of
the terminal. Because it does not sell LPPs, it would not have
an incentive to restrict access to the Plains terminal or to
elevate LPP prices at that terminal or in the KMSA.”
“Valero is a large seller of these fuels and might earn greater
profits if access to the terminal were restricted.”
The alleged anticompetitive effects:
–

–

“The first is through unilateral actions – that is, actions Valero will
be able to take on its own. Valero would be motivated to take
such actions because it (unlike Plains) is a seller in the LPP
market, and so can profit by a rise in LPP prices.”
“The second way anticompetitive effects can arise is through
coordinated actions among Valero and a small set of competitors.
These arise because the proposed acquisition gives a very
limited number of sellers unconstrained access to the market, so
that express or tacit collusion or parallel action – all of which
could raise prices – becomes significantly more likely.”
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Takeaways
•
•

Buckeye presents a conventional analysis
where we consider the effect of the acquisition
on prices.
Valero is different.
–
–

The FTC accepted an unusual consent order
with a 10-year limitation on terminal fees.
The California AG rejected this and sued to stop
the acquisition.


–

Don’t take state AGs for granted!

The AG offered a bottleneck theory under which
Valero would raise the fees on the bottleneck or
deny access in order to profit though its own
downstream sales.



Don’t dismiss vertical theories and bottleneck
theories of anticompetitive effects.
We will have more to say on vertical theories.
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Can a Terminal Be a “Virtual
Refinery”?
•

•

Aloha Petroleum, Ltd.,
the half owner of the
Barbers Point light
petroleum products
terminal, on Oahu, HI,
proposed to acquire from
Trustreet Properties, Inc.
the other half of the
terminal.
Aloha also would acquire
Trustreet’s Oahu retail
stations.
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The FTC Theory of
Anticompetitive Effects
•

•
•

•
•

Hawaii had two refineries and at best an
additional two gasoline [HIBOB] product
terminals that could accommodate
imports.
These terminals could compete with the
refiners by importing HIBOB. They were
according to the FTC “virtual refiners.”
Even if the terminal operators did not
import, the threat that they would import
allowed them to negotiate an “import
parity” price from the local refiners.
The FTC deemed Trustreet a “virtual
refiner” because it owned half the
Barbers Point terminal.
Hence, the acquisition reduced the
number of refiners, including virtual
refiners, from 5 to 4 or 4 to 3.
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Trustreet as a Virtual Refiner
•
•
•

Trustreet had only imported HIBOB once.
It only did that with the cooperation of Aloha.
It would take Trustreet four months to work off an
efficient sized cargo because of limited demand at
its retail stations. That would:
–
–

•
•

Tie up capital
Require taking the risk of local price volatility that
could not be hedged.

Based on all the problems this occasioned, a
Trustreet executive testified that Trustreet would
never import again.
The FTC on multiple previous occasions indicated
it was unlikely that firms like Trustreet would
import because they lack the scale to import
cargoes economically.
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FTC v. Aloha Petroleum
• Nevertheless, the FTC sought a
preliminary injunction.
• Aloha agreed to lease some
capacity at its Barbers Point
terminal to Mid Pac, a competing
Oahu retailer.
• The FTC walked away from the PI.
• When the FTC walked away, it
dropped its claim that the retail
acquisition lessened competition.
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Maverick Firms
• Maverick firms compete vigorously and
don’t engage in oligopolistic pricing.
• A merger which eliminates such a firm
from the market may result in more
competitive harm than is indicated by the
market share statistics.
• But what if a maverick proposed to
acquire a competitor?
• Aloha was a maverick firm. It supplied
Costco with gasoline when the refiners
refused to do so.
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Aloha Post-Script
•

•
•

•
•

Later, Aloha acquired Shell’s
terminal and its Hawaii retail
marketing.
– The FTC cleared the
transaction.
Par acquired one of the two
refineries from Tesoro.
Par then acquired Mid Pac’s
marketing.
– The FTC required Par to
abandon Mid Pac’s lease at
the Aloha terminal.
The second refinery (IES) shut
down, with Par acquiring a part of
the refinery.
IES now operates the refinery site
as an import terminal and retailer.
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Retail Gasoline Marketing
•

For decades, the FTC had little
interest in challenging pure retail
acquisitions.

–
–

•

The FTC did demand divestitures of
terminals and associated retail outlets
(particularly in mega mergers).
Such divestitures were intended to
maintain viable on-going wholesaleretail businesses.

At that time, the staff believed that
it could not develop rigorous
geographic market definitions that
would support retail-only
divestitures.

–

Ease of retail entry may have also
played a role in the limited nature of
staff concerns about retail
acquisitions.
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Sunoco’s Sale of Retail Stations
to 7-Eleven
• 7-Eleven entered into an
agreement with Sunoco to
acquire approximately 1,100
retail fuel outlets.
• The FTC Consent Order
requires 7-Eleven to sell retail
fuel outlets in some local
markets to Sunoco and reject
the purchase of Sunoco retail
fuel outlets in other local
markets.
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The FTC Analysis to Aid Public
Comment and FTC Complaint
•
•

•

•

Product market
–
Gasoline and Diesel
76 geographic markets within 76 MSAs
–
“Each particular geographic market is unique, with factors such
as commuting patterns, traffic flows, and outlet characteristics
playing important roles in determining the scope of the
geographic market.”
–
“Retail fuel markets are highly localized and can range up to a
few miles in size.”
Concentration
–
“In 18 local markets, the Transaction would result in a monopoly.”
–
“In 39 local markets, the Transaction would reduce the number of
independent market participants from three to two.”
–
“In 19 local markets, the Transaction would reduce the number of
independent market participants from four to three.”
Anticompetitive Effects
–
Increases the likelihood that Respondent 7-Eleven would
unilaterally exercise market power in the relevant markets; and/or
–
Increasing the likelihood of collusive or coordinated interaction
between any remaining competitors in the relevant markets
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Marathon’s (Speedway’s)
Purchase of Express Mart
•

In this consent order: the FTC had a bit
more to say about its theory of
coordinated interaction:
–

•

“Two aspects of the retail fuel industry
make it vulnerable to such coordination.
First, retail fuel outlets post their fuel
prices on price signs that are visible from
the street, allowing competitors to
observe each other’s fuel prices without
difficulty. Second, retail fuel outlets
regularly track their competitors' fuel
prices and change their own prices in
response. These repeated interactions
give retail fuel outlets familiarity with how
their competitors price and how changing
prices affect their sales.”

The FTC’s public analysis offers little
insight into the FTC’s internal thinking on
market definition.
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Analysis Seven & i Holdings Co.,
Ltd. (7-11)/Marathon (Speedway)
•

Transition turmoil:
–
–
–
–
–

–

The deal had been under investigation for about nine months—
extended four times by mutual agreement.
The Commission split 2-2 on staff’s proposed settlement with 7Eleven.
7-Eleven, perhaps fed up with ongoing FTC requests to extend the
waiting period, consummated the acquisition.
Later, the Commission accepted a revised order.
About this history the Democrats opined: “We hope other parties
will learn that working constructively with the Commission—rather
than consummating an illegal merger—is a more effective and
responsible path.”
The Republicans pushed back: “the Commission had ample
opportunity to act before the parties merged. To the extent [that]
statements issued suggest that Seven & i Holdings . . . acted in
bad faith, the public is free to read our earlier statement and
Seven & i Holding's side of the story, the veracity of which no
commissioner has disputed in the month since they were issued.
Those accounts paint a different, and regrettable, picture of what
happened.”
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Methodologies to Address Retail
in Tesoro/BP
•

Useful econometric methodologies:
–
–

Are prices at outlets lower when the
competing outlets are nearby?
If they are lower, is it because:




–
–
–

•

the DTW price is lower
there is less price support
they are company owned and operated outlets?

Did prices rise when retail concentration
increased or fall when concentration
decreased, or entry occurred?
Are prices higher in zones where
concentration is higher?
Are the acquirers even setting the retail price?

The FTC, and eventually the California AG,
dropped their investigation of the retail
overlap.
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Methodologies to Address Retail
in Par/Mid Pac
• Par and Mid Pac competed at
retail.
• Methodologies used in
Tesoro/BP were applied here
as well.
– But in Par/Mid Pac, there was
more.
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Vertical Efficiencies in Par/Mid
Pac
•

•
•
•
•

The acquisition was vertical as well
as horizontal because Par was a
supplier of fuel and Mid Pac a
buyer of fuel.
By acquiring Mid Pac, Par could
place more gasoline in Hawaii and
export less.
Sales on Hawaii were more
profitable than exports.
So, Par had a substantial incentive
to reduce the retail price at Mid Pac
stations to increase local sales.
The staff found the efficiencies to
be compelling and did not require
any divestitures.
102

Takeaways
•

The FTC has intensified its scrutiny of
service station mergers.
–

•
•
•

Expect this trend to continue.

The FTC does not offer us any welldefined geographic markets.
There are many useful methodologies to
rebut the presumption of anticompetitive
effects.
Failing that, the FTC is willing to clear the
merger with divestitures to an “up front”
buyer.
–
–

Early planning can facilitate early
consummation.
Look out for tougher divestiture
requirements in the future.
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Vertical Merger Guidelines
(2020)
•

New Vertical Guidelines issued June
30, 2020:

–

•

•

Main concern:

–

An acquisition can enable the merged
firm to refuse to supply rivals with related
products or outlets the rivals need to
compete effectively.

Unlike the Horizontal Merger
Guidelines, the Vertical Guidelines
offer no arithmetic formulas.

–

•

“While the agencies more often
encounter problematic horizontal
mergers than problematic vertical
mergers, vertical mergers are not
invariably innocuous.”

There is no effort to generate a prima
facie analysis that would shift the burden
to the defendants to establish that the
acquisition is not anticompetitive.

The Democrats on the FTC showed
displeasure with the limited scope of
the Vertical Guidelines.
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•
•
•

•
•

Shell and Texaco proposed forming a western U.S. joint
venture that combined downstream assets.
Texaco owned the only pipeline that supplied undiluted heavy
crude oil to Shell’s largest competitor in the refining of asphalt
in northern California.
The FTC concluded that the joint venture would have
lessened competition by “providing Equilon with the incentive
and ability to raise the cost of undiluted heavy crude oil by
pipeline to the competing refiner of asphalt in the San
Francisco Bay area.”
Equilon would have done this by raising the Texaco pipeline’s
transportation charge or otherwise reducing the rival asphalt
refinery’s access to the pipeline’s crude.
This strategy could have been profitable if losses in crude oil
transportation profits (due to an increase in Texaco’s pipeline
charge above pre-merger, profit-maximizing levels) were
more than compensated by additional profits for Shell’s
refinery because of reduced competition in asphalt.
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Exxon/Mobil
•

•
•

In Exxon/Mobil, the FTC alleged that a
competing terminal in the Norfolk,
Virginia area could have been put at a
competitive disadvantage as a result of
Exxon’s acquisition of a wharf owned by
Mobil.
The competing terminal sometimes
used the Mobil wharf to receive
gasoline shipments.
Because that firm was in competition
with Exxon’s terminal, the FTC
concluded that Exxon might have
denied (or increased the price of)
access to the wharf to limit the other
firm’s ability to compete against Exxon
in terminalling of gasoline.
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Takeaways
• The antitrust agencies have long
said that their merger guidelines
reflect how the agencies are
already analyzing mergers.
• The vertical examples here are
consistent with the Vertical Merger
Guidelines.
• We will have more to say on these
Guidelines when we address
Biden administration antitrust.
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Remedies
• FTC consent orders
typically require
divestitures.
• Usually, the divestitures
require a buyer upfront.
• For a long time, the FTC
was not requiring a prior
approval for future
acquisitions in the same
market as part of a remedy.
– But this is changing.
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Tesoro’s Acquisition of Company
A’s Northwest Pipeline (1)
• Tesoro proposed
to acquire
Company A’s NW
Pipeline.
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Tesoro’s Acquisition of Company
A’s Northwest Pipeline (2)
•

•

There was no
pipeline overlap but
there was a
terminal overlap.
We expected a long
investigation with
an extensive
second request
despite the modest
overlap illustrated
by the concentric
circles.

111

Tesoro’s Acquisition of Company
A’s Northwest Pipeline (3)
• Tesoro wanted to consummate quickly.
• So, we proposed a divestiture of one of
the overlapping terminals before a
second request was issued.
• The FTC accepted the divestiture without
an extensive investigation.
• Unlike most consent orders, it did not
require a “buyer up front” because
– experience had shown that terminals could
be divested within a reasonable period
without identifying the buyer in advance.
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Takeaways
•

The Tesoro/Company A example illustrates
how the FTC has sometimes been
practical when issuing a consent order.
–

–

•

The staff did not require a lengthy
investigation when the parties wanted to
move rapidly and provide all the plausible
relief.
The FTC usually, but does not always,
require buyers upfront. The staff knew they
did not need a buyer upfront to achieve a
timely divestiture.

But will the FTC continue to be practical?
–

The 7-11/Speedway consent order suggests
that the Commission is going to demand
more in future divestitures.
113

Biden Administration Antitrust
•

•

•

Typically, there are modest
changes in antitrust
enforcement from
administration to
administration.
The last far-reaching change
occurred in the 1980s when
the FTC and the DOJ adopted
“the Chicago School”
methodology.
We may be in store for an
even more comprehensive
change as “new Brandeisians”
are now running the antitrust
agencies.
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The Antitrust Paradigm
The Former
Consensus
•

The core antitrust paradigm
since the 1980s is the one
advocated by the “Chicago
School,” and the PostChicago School—the
protection of consumer
welfare:
–
Providing society with
the maximum output
that can be achieved
with the resources
available.
–
Weighing efficiencies
against anticompetitive
effects.
–
A commitment to
economic methodology
and evidence-based
policy.

Sticking with the Consensus?
•

•

The views of the new
Brandeisians: antitrust
enforces should
consider social
problems ranging from
unemployment,
income inequality,
employee wage
concerns, and the
concentration of
political power.
There is no clear
guidance on how new
Brandeisian policies
can be implemented.
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Lina Khan and New Brandeisian
Antitrust: Reversing Past Policies
• New Brandeisians think the FTC
has failed, pointing to giant US
technology companies and
contending that monopolies
dominate the US economy.
• FTC Chair, Lina Khan, has begun
overhauling the Commission,
changing the way it makes
decisions and promising revised
guidelines and policy statements.
• Chair Khan is even reversing
Clinton and Obama antitrust
policies.
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Lina Khan and New Brandeisian
Antitrust: Efficiencies and Effects
•

The consumer welfare standard
focuses on efficiencies.
– “The fixation with efficiency
theory … has largely blinded
enforcers … to many of the
harms caused by undue market
power, including on workers,
suppliers, innovators, and
independent entrepreneurs.”
– “The resulting system is so
warped that … according to
recent studies, [the level of
enforcement has] resulted in
higher prices … meaning that
this philosophy is failing even on
its own terms.”
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Lina Khan and New Brandeisian
Antitrust: the Competitive Process
• “Contrary to how critics portray the
New Brandeisians, this new school
of thought does not promote using
antitrust law to achieve a different set
of social goals—like more jobs or
less inequality.”
• Rather, “[r]efocusing antitrust on
structures and a broader set of
measures to assess market power
can return the law to focusing on
the competitive process.”
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Lina Khan on Economic Analysis
in an Interview with a Reporter
•

•

“Khan said previous antitrust enforcers
relied too heavily on economic analysis
to make their cases. She cited the
states’ challenge to the Sprint-T-Mobile
merger . . . where the judge said the
dueling economic experts ‘essentially
cancel each other out’ and required him
to tell the future from ‘competing crystal
balls.’”
“Antitrust over the last few decades has
become dependent on a particular type
of economic theory,” Khan said. “The
antitrust statutes are quite sparse. They
are very general. There’s nothing in
there about what econometric analysis
to use. There’s been choices about
what types of analysis to privilege.”
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Withdrawn Commission Policy
Statements
•

Companies that had proposed unlawful mergers
that were remedied by consent order, did not have
to notify the FTC before completing future
transactions in the same market.
–
–

•

Withdrawn: Statement on unfair methods of
competition.
–

•
•

Adopted in1995 during Bill Clinton’s presidency.
By undoing that policy, Khan said she hoped to stop
companies simply trying again and again to
complete a merger even after it had been rejected
by regulators.
Adopted in 2015 during the Obama administration.

Withdrawn: Vertical Merger Guidelines
Horizontal Merger Guidelines are likely to be
modified.
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Likely Biden Horizontal Merger
Enforcement Policies
More enforcement under a
coordinated effects theory.
While maintaining a high
level of enforcement where
adverse unilateral effects
seem plausible.

Harder to convince the
agencies that entry will
protect markets.

More reliance on the prima
facie case and less homage
paid to rebuttals to the
prima facie case.

Less receptivity to efficiency
arguments.

Greater scrutiny of mergers
resulting in monopsony
power, particularly where it
effects labor and
agricultural markets.

More second requests,
more challenges, but a
lower percentage of
challenges versus second
requests.

More demanding consent
orders. But potentially fewer
matters where the antitrust
agencies will even consider
a consent order.

Revised Horizontal Merger
Guidelines.

More merger enforcement
in moderately concentrated
industries.

121

Lina Khan Letter to Senator Warren
on Horizontal Merger Remedies
•

•

“While structural remedies
generally have a stronger
track record than
behavioral remedies,
studies show that
divestitures, too, may prove
inadequate in the face of an
unlawful merger. In light of
this, I believe the antitrust
agencies should more
frequently consider
opposing problematic deals
outright.”
Over the past FTC fiscal
year, the FTC has accepted
fewer consent orders than
in any year since 1990.
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In the Absence of a Second
Request . . .
• The FTC may send a letter to
the merging parties indicating
the “investigation is still open.”
• Of course, the FTC could
always bring an action later
even in the absence of a
second request (although this
is rare).
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Likely Biden Vertical Merger
Enforcement Policies
More challenges to vertical deals in highly (and,
perhaps, moderately) concentrated markets.
More demands for structural relief in consent
orders.
More litigation of vertical mergers.
Revised Vertical Merger Guidelines
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Lina Khan on Vertical
Behavioral Merger Remedies
•

•

Most problematic vertical
mergers have been resolved by
behavior remedies, not
divestitures, e.g., a requirement
to supply competitors.
“I am skeptical that behavioral
remedies alone are sufficient to
prevent a vertical merger from
causing harm. … For that
reason, I prefer structural
remedies that prevent the
harmful integration of assets or
would support the Commission
moving to block the merger
altogether.”
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Lina Khan on Retail Gasoline
Mergers
•

In an August 25 letter to White House economic adviser Brian
Deese, Lina Khan reported that she has directed staff to:
–
–

•

Identify new legal theories to challenge retail fuel station deals.
Investigate possible collusion by national chains to push up
price.

In addition, she wrote:
–
–

–
–

“I will be taking steps to deter unlawful mergers in the oil and
gas industry.”
“Over the last few decades, retail fuel station chains have
repeatedly proposed illegal mergers, suggesting that the
agency’s approach has not deterred firms from proposing
anticompetitive transactions in the first place.”
I will be taking steps to deter unlawful mergers in the oil and
gas industry.”
“Over the last few decades, retail fuel station chains have
repeatedly proposed illegal mergers, suggesting that the
agency’s approach has not deterred firms from proposing
anticompetitive transactions in the first place.”
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Antitrust Legislation?
•
•

•

Senator Klobuchar, the Chair of the Senate Antitrust
subcommittee has proposed legislation with a merger
enforcement component.
Senator Klobuchar would modify Section 7 of the
Clayton Act to forbid mergers that “create an
appreciable risk of materially lessening competition”
rather than the current language that only prohibits
M&A activity that risks “substantially lessening
competition.”
The bill would shift the burden of proving whether
there is an appreciable risk to competition from the
government to the merging companies where:
–
–
–
–

market concentration would increase significantly
a large firm wants to acquire a smaller, would-be
competitors
the acquired firm is a disruptive (e.g., price-cutting)
competitor
the deal is worth at least $5 billion; or where the buyer
is worth at least $100 billion.
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The Good News?
• The oil industry
has been
subject to more
aggressive
antitrust
enforcement
policies for
decades.
• We are used to
it!
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Will the FTC Be Practical?
• E.g.,
– Clearing Par’s
acquisition of a part of
the IES refinery
despite IES’s inability
to satisfy the failing
firm defense.
– Accepting a consent
decree on Tesoro’s
acquisition of
Company A’s pipeline
without going through
a second request.
129

Will the FTC Raise the Bar on
Consent Orders?
• E.g., 7-Eleven’s
acquisition of
Speedway
• Consent orders are
the method used to
resolve most
problematic
mergers.
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“Focusing on the Competitive
Process,” Not Consumer Welfare
• We do not know what
this means.
• One can always say that
more competitors yield
more competition.
– How will the FTC draw
the line between mergers
that have a substantial
effect on competition and
those that do not?
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Will the FTC Continue to Take
Efficiencies into Account?
• It has never been easy to
balance efficiencies against
anticompetitive effects to
determine the net competitive
effect.
• It has always been difficult to get
the FTC to accept the “efficiency
defense.”
• No FTC methodology has been
offered to balance efficiencies
against the preservation of the
“competitive process.”
– It doesn’t seem possible to do
so.
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Approaching the New FTC
•

Ask the staff how their analysis has
changed given the new Administration.
–

•

Pay attention to what staff says but
continue to apply the methodologies that
have worked in the past.
–

•
•
•

Will there be any deviations from the
existing Merger Guidelines?

Find a way to show that these
methodologies are still useful under
whatever guiding principles the FTC has
adopted.

Make sure you have PowerPoint
presentations ready to go.
White papers in the works.
Just in case, get ready for court.
–

The FTC will have to grapple with the last
40 years of judicial precedents.
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Advice (1)
•

The long list of standard advice still applies.
–

•

In addition:
–
–

•

When the topic is a proposed merger, write only
what you want the antitrust agency to read.

Write about synergies, not about higher
prices, other anticompetitive effects, entry
barriers, industry domination, etc.

Identify assets that might have to be divested
and the potential buyers for such divested
assets.
Prepare to litigate:

including litigating your proposed
divestitures if they are rejected by the
agency.

Given potential legislation, accelerate your
M&A efforts to avoid facing a higher burden of
proof.
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Advice (2)
•
•
•
•
•

Consider the allocation of the
antitrust risk among the merging
parties in the purchase agreement.
Do not arrive at the FTC
unprepared.
Document any efficiency story.
Interview key employees.
Control the creation of 4(c)
documents that must be submitted
with the HSR notification:
–

Documents prepared by or for an
officer or director in connection
with the acquisition that analyze
competitive aspects of the
acquisition.
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Advice (3)
•
•

The average length of a “second-request”
investigation is now 12.1 month.
Bloomberg did a recent study of the dropdead date in $1 billion+ M&A agreements.
–

•

“We found that one agreement allowed
three months or less to close; 21 allowed
between four and six months to close; 33
allowed between seven and nine months
to close; 22 allowed between 10 and 12
months to close; three allowed between 13
and 15 months to close; and one
agreement allowed 16 months or more for
closing.”

Consider the length of FTC investigations
when negotiating the outside date for your
M&A agreements that might raise
competitive problems.
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and should not be construed as legal advice regarding any specific facts or
circumstances. Listeners should not act upon the information provided without first
consulting with a lawyer directly. The opinions expressed on this webinar or
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APPENDIX
Merger Review Process
•

•

Two federal
agencies enforce
the antitrust laws
and investigations
are assigned
through a clearance
process between
the agencies.
But clearance to
investigate oil
mergers (except
offshore mergers) is
given to the FTC
because of its long
history of reviewing
such mergers.
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The Merger Review Process:
Hart Scott Rodino Notification
•

•

•

Typically, the government
antitrust review of mergers
and acquisitions begins
with a Hart Scott Rodino
(“HSR”) filing submitted to
the Federal Trade
Commission and the
Department of Justice.
Sometimes, merging
parties notify the agencies
before the filing to expedite
the process.
Other times, merging
parties “file and duck.”
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The Early Phase of the
Investigation
•

•

•
•

•

The FTC will assess within the first
30 days whether to continue the
investigation to a second stage.
The parties can brief the
investigating agency to try to avoid
a second request.
Parties can sometimes avoid a second request because of upfront
preparation.
Pull and refile: The parties can extend the 30-day period for another
30 days if warranted.
• Parties do this to try to avoid a second request or limit the scope
of the request.
The merging parties can reach out to industry contacts before the
FTC does.
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The Second Request
•

•

The FTC can issue a second request if it
believes that further investigation is
warranted.
In most cases, the second request extends
the waiting period until 30 days after the
parties substantially comply with the
request.
–

•
•

However, the staff is likely to negotiate to
extend this waiting period.

The second request can require the parties
to submit millions of documents.
A survey conducted in 2014 reported a
median cost of “second request”
compliance to be $4.2 million, with a
reported range of $2 million to $9 million.
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Early Engagement
• Advanced preparation can be
pivotal in avoiding or limiting a
second request.
– Early presentations and white
papers can avoid or limit the second
request.
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Reducing the Cost
of Second Requests
•
•

Early engagement to get issues off the table
Hard negotiating to cutback the second request
can:
– Limit the number of document custodians
– Reducing the burden of the data
specifications



•

Typically, a substantial burden on company
employees.
The reduction in burden may require a timing
agreement with staff.

Deploying computer-assisted document
search


The FTC asks for the document selection
methodology.
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The Investigation (1)
•

During the second
waiting period, the FTC
staff will:
–
–
–
–
–
–

Interview industry
participants
Conduct investigational
hearings (depositions)
Review documents
Draft declarations
Review white papers
from the parties
Prepare
recommendations to the
Commission
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The Investigation (2)
• The parties should:
– Reach out to industry contacts
– Consider obtaining industry
declarations
– Provide white papers and analysis
– Continually communicate with the
staff to see what they are thinking.
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