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Sanctions: It Can Always Be Worse

No attorney wants to be the subject of a sanc-
tions order, but fortunately, some orders are 
better than others. An order sanctioning an 

attorney may look very different depending on the 
authority and facts on which the court relies, and the 
activity giving rise to the order. Three recent cases 
explore these aspects of sanctions orders, and serve as 
a reminder for practitioners that the type of relief that 
might be available to them (or against them) depends 
not just on the court’s discretion, but also on the 
authority that is being cited in support of the request 
for sanctions, the economic condition of the wrong-
doer, the egregiousness of the conduct and what types 
of penalties are required to stop the bad behavior.

Jones: Authority to Impose 
Particular Sanctions
	 While	bankruptcy	courts	have	significant	discre-
tion to impose sanctions, a decision by the Sixth 
Circuit Bankruptcy Appellate Panel (BAP) is an 
admonition that this authority is not unlimited. A 
bankruptcy court’s authority to impose sanctions 
stems from multiple sources. 
 First, bankruptcy courts, like other courts, have 
the inherent authority to control the proceedings 
before them. Second, courts have authority to issue 
sanctions under various statutes, including § 105 of 
the Bankruptcy Code. Third, courts have the author-
ity to impose sanctions pursuant to various rules, 
most notably Bankruptcy Rule 9011. As the Sixth 
Circuit BAP recently discussed in Hoover v. Jones 
(In re Jones),1 the types of sanctions that courts may 
issue depend on the authority invoked by the court 
when it imposes the sanctions and the purpose of the 
sanctions. 
 In Jones, the BAP reversed a bankruptcy 
court’s order imposing attorneys’ fees pursuant 
to Bankruptcy Rule 9011 (c) (2), ruling that the 
bankruptcy court erred by both ordering sanc-

tions sua sponte and relying on clearly erroneous 
factual findings in making its sanctions award.2 
Jones involved an attorney who represented clients 
first	in	a	state	court	action	against	their	next-door	
neighbor and later in that neighbor’s bankruptcy 
case.3 The state court litigation involved claims 
for	civil	conspiracy,	intentional	infliction	of	emo-
tional distress and malicious prosecution.4 During 
the course of the bankruptcy case, the attorney 
first	filed	a	motion	for	relief	from	the	stay	in	order	
to continue to prosecute the state court matter, 
and	later	filed	an	adversary	complaint	seeking	a	
denial of the debtor’s discharge and a determina-
tion that the debtor’s debt owed to the clients was 
nondischargeable.5	The	debtor	filed	a	counterclaim	
alleging abuse of process.6 The attorney ultimately 
withdrew the motion for relief from the automatic 
stay and moved to dismiss the adversary proceed-
ing.7 In its order granting the motion to dismiss the 
avoidance action, the bankruptcy court entered an 
order	to	show	cause	why	it	should	not	find	coun-
sel and his clients in violation of Bankruptcy Rule 
9011 (b) for filing the adversary complaint and 
seeking relief from the automatic stay.8 
 The bankruptcy court entered an order sanc-
tioning the attorney after conducting an evidentiary 
hearing.9 The sanctions order not only required the 
attorney to pay the debtor’s attorneys’ fees, but also 
revoked	the	attorney’s	electronic-filing	privileges	
and referred the matter to the district court and U.S. 
Attorney for possible criminal prosecution.10 
 In ruling on the propriety of ordering the impo-
sition of attorneys’ fees as a sanction sua sponte, 
the BAP held that Bankruptcy Rule 9011 (c) (2) only 
allows a court to award attorneys’ fees as a sanc-
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tion when a motion is brought by opposing counsel, and 
such authority does not exist when an order to show cause 
is issued by the court sua sponte.11 Other forms of sanctions 
could be awarded sua sponte, including a penalty to be paid 
to the court or non-monetary penalties, but attorneys’ fees 
cannot be awarded in this way.12 
 The BAP reaffirmed the longstanding principle that a 
court possesses inherent authority to award attorneys’ fees 
as a sanction, including after conducting an inquiry under 
Bankruptcy Rule 9011.13 The BAP also noted that multiple 
statutes provide bases for the imposition of attorneys’ fees as 
a sanction, including § 105 of the Bankruptcy Code and 28 
U.S.C. § 1927.14 However, because the bankruptcy court’s 
order referenced only Rule 9011 and failed to mention either 
its inherent authority to issue sanctions or cite any statute as 
a basis for its order, the BAP ruled that the bankruptcy court 
exceeded its authority and improperly ordered payment of 
attorneys’ fees as a sanction.15

 The BAP then devoted the majority of its opinion to 
addressing the propriety of awarding sanctions based on 
a clearly erroneous factual record. Going point-by-point 
through the bankruptcy court’s findings of fact, the BAP 
noted at one point that while “appellate courts give great 
weight to a trial court’s determinations of credibility because 
the trial court is the court that observes the parties’ demean-
or,... in this case, the bankruptcy court seemed to credit [one 
attorney] and discredit [the sanctioned attorney] on points 
where their testimonies are actually consistent.”16 The BAP 
concluded that the inconsistencies that existed between the 
attorney’s narrative and the narratives of others did not rise 
to the level of sanctionable conduct under Rule 9011 and that 
much of the differences amounted to varying perspectives 
or the attorney being a zealous advocate.17 The BAP also 
ruled	that	the	bankruptcy	court	did	not	cite	sufficient	sup-
port	in	its	sanctions	order	for	its	finding	that	the	sanctioned	
attorney	was	unreasonable	in	filing	the	stay-relief	motion	and	
the	adversary	complaint,	the	two	filings	that	set	the	events	
into motion that resulted in the imposition of sanctions.18 The 
BAP concluded that the bankruptcy court abused its discre-
tion multiple times, reversed the bankruptcy court’s decision 
and vacated the sanctions order.

Skyport Global: Sanctions for Conduct 
Occurring Outside of the Proceedings
 A bankruptcy court’s authority to sanction behavior 
occurring outside of bankruptcy proceedings is essential 
in order to preserve the integrity of the bankruptcy pro-
cess, particularly because bankruptcy courts are called 
upon to enter orders and judgments that have an impact on 
not just debtors and creditors, but also nondebtor-related 
entities, insiders and the newly created legal entities that 
arise	post-confirmation.	In	Schermerhorn v. Kubbernus 
(In re Skyport Global Communication Inc.),19 the Fifth 

Circuit	recently	affirmed	the	power	of	bankruptcy	courts	
to not only enforce their own orders, but to also enjoin 
matters	that	undermine	the	finality	of	a	bankruptcy	pro-
ceeding and the restructuring process.
 In Schermerhorn, the plaintiffs in a state court action 
were former shareholders of the debtor’s sole shareholder. 
Under	the	confirmation	order	and	plan,	the	debtor	and	its	sole	
shareholder were merged, all shares of the parent company’s 
stock were canceled and all shares of the reorganized debtor 
were reissued to a third party, and an injunction order was 
entered barring certain derivative claims.20 The state court 
plaintiffs later brought an action in state court alleging “vari-
ous misdeeds ... committed in connection with investments 
in and management of [the debtor], and its parent….”21 
 After removing the action to the bankruptcy court, the 
court issued several sanctions orders against the plaintiffs, 
finding	that	the	state	court	action	violated	the	injunction	
and	was	a	collateral	attack	of	the	confirmation	order.22 The 
bankruptcy court imposed attorneys’ fees and expenses as 
sanctions.23 The plaintiffs appealed the sanctions orders 
on multiple grounds, including that the bankruptcy court 
lacked the authority to “exercise its inherent power over an 
action in state court....”24 
 The Fifth Circuit reiterated the principle articulated by 
the U.S. Supreme Court that “a district court may sanction 
parties for conduct that occurs in portions of the court pro-
ceeding that are not part of the trial itself,”25 and rejected 
the argument that the bankruptcy court’s inherent sanction 
authority does not reach separate actions.26 Instead, the 
Fifth Circuit held that a bankruptcy court may impose sanc-
tions for conduct taken in a separate state court action, so 
long as the conduct “directly contravenes” an order of the 
bankruptcy court.27 

Muth: Quantification of a Monetary Sanction
 In addition to making the initial determination as to the 
propriety of imposing monetary sanctions, many courts 
are required to consider certain factors in assessing the 
amount of the sanction. In Muth v. Krohn (In re Muth),28 
the U.S. District Court for the District of Colorado deter-
mined	that	a	multi-factored	test	first	adopted	by	the	Tenth	
Circuit for use in determining the amount of monetary 
sanctions imposed under Federal Rule of Civil Procedure 
11 also applied to sanctions imposed under § 105 of the 
Bankruptcy Code. 
 In Muth, the bankruptcy court entered multiple sanctions 
orders	against	the	debtor	because	of	his	conduct	in	filing	his	
bankruptcy petition in bad faith and as part of his ongoing 
litigation against his ex-wife.29 The bankruptcy court entered 
the	first	sanctions	order	pursuant	to	§	105	and	its	inherent	
authority, then dismissed the case.30 The debtor appealed the 
dismissal and the attorneys’ fees award to the Tenth Circuit 
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BAP,	which	ultimately	affirmed	both	the	awarding	of	fees	
and dismissal of the case.31 
 After the first sanctions order was affirmed, the bank-
ruptcy court entered another order quantifying the amount of 
the attorneys’ fees.32	The	debtor	also	appealed	the	quantifica-
tion order to the district court, asserting that the bankruptcy 
court lacked the authority to issue the fee award and erred by 
not expressly considering the factors articulated in White v. 
General Motors Corp.,33 a case involving sanctions imposed 
under Civil Rule 11 in determining the amount of fees.34 The 
district court refused to consider the issue of the propriety 
of the imposition of sanctions, stating that the matter was 
already determined by the Tenth Circuit BAP, so it limited 
its	review	to	the	quantification	of	the	award.35

 The district court extended the applicability of the Tenth 
Circuit’s ruling in White v. General Motors Corp.36 to sanc-
tions awarded under § 105 of the Bankruptcy Code. In the 
White decision, the Tenth Circuit ruled that courts imposing 
monetary sanctions under Rule 11 must consider “(1) rea-
sonableness of the fees sought, as determined through a 
lodestar calculation; (2) whether the amount imposed is 
the minimum amount that will serve to adequately deter 
the undesirable behavior; (3) whether the offender is able 
to pay the sanction; and (4) any other factors as deemed 
appropriate, such as the offending party’s history, experi-
ence, and ability, the severity of the violation, the degree 
to which malice or bad faith contributed to the violation, 
and the risk of chilling the type of litigation involved.”37 In 
making its decision, the district court noted that the Tenth 
Circuit expanded the scope of the White decision in Farmer 
v. Banco Popular of North America38 to apply to sanctions 
issued pursuant to a court’s inherent authority. The district 
court ruled that, taken together, Farmer and White “teach 
that if the primary purpose of an [attorneys’] fee award is to 
sanction a party for abuse of the judicial process, the factors 
articulated in White must be considered by the court impos-
ing the sanction, regardless of the authority upon which 
imposition is founded.”39 
 Applying the new standard to the sanctions order, the 
district court found that the bankruptcy court did not con-
sider whether the amount being awarded was the mini-
mum amount that was required to deter future miscon-
duct, and whether the debtor was able to pay the amount 
of the sanction.40 Accordingly, the district court reversed 
the sanctions order and remanded the matter to the bank-
ruptcy court.41 

Conclusion
 While sanctions could be imposed by a bankruptcy court 
for a variety of wrongdoings, the types of sanctions available, 
and the amount of monetary sanctions imposed, vary greatly 
depending on the sources of authority for the sanctions and 

the particular conduct by and economic ability of the sanc-
tioned parties. While the severity of a sanctions order will 
depend	on	the	specific	facts	at	issue,	the	best	course	of	action	
is to avoid being on the receiving end of a sanctions order in 
the	first	place.  abi

Reprinted with permission from the ABI Journal, Vol. XXXV, 
No. 7, July 2016.
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