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INTRODUCTION

In recent years, the rate of protest filings before the U.S. Government Accountability Office (“GAO”) 
has grown considerably. The close of the last decade saw explosive growth, with protests increasing 
by more than 15% in 2008, 2009, and 2010.1  Between 2011 and the end of 2015, the rate of filings 
before the GAO has continued to grow by an average of approximately 3% per year.2 GAO’s docket 
indicates that in Fiscal Year (“FY”) 2016, approximately 2,775 protests were filed, exceeding the 
2,639 filed in 2015.3 

Against the backdrop of tightening agency budgets, these numbers represent an even starker rise 
in the frequency with which individual procurements are subject to protest. And not without good 
reason: The GAO consistently reports that more than 40% of protests filed with that Office lead to 
a favorable outcome for the protester, in the form of either a favorable decision on the merits or an 
agency decision to take voluntary corrective action. 

Of the merit decisions reached in FY 2016 — those in which the GAO issued an opinion either 
sustaining or denying the protest — approximately 19% were sustained.4 This figure represents a 
dramatic improvement over the 12% sustain rate achieved in FY 2015, and the figure since 2010.5  

Although these success rates may appear to suggest consistent problems with the procurement 
process, it is estimated that less than 1% of federal procurements are subject to protest.6 These 
figures, then, are actually indicative of careful scrutiny and the judicious use of bid protest tools by 
contractors and their counsel. 

In this article, we outline important factors contractors should consider when determining whether 
to pursue a bid protest, in order to maximize their chance of success. 

REASONS TO PROTEST

Protests come in all shapes and sizes — some must be filed before the close of bidding, while 
others must wait until after award has been made; some are aimed at the agency’s treatment of 
the protester, while others deal with the agency’s treatment of a competitor, with still others taking 
aim at the rules of the competition itself. Given the number of available protest grounds, it can be 
difficult to decide when to protest. This article identifies three times contractors should consider 
protesting.  

Process-oriented defects

Since 2013, the GAO’s annual bid protest report to Congress has included a list of the most-
frequently sustained protest grounds. Not surprisingly, process-oriented protests, which challenge 
how an agency conducted a procurement, rather than the substance of an agency’s decisions, 
routinely dominate the list. 
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Protest grounds that frequently make the list include failure to follow the solicitation’s evaluation 
scheme; inadequate documentation; and unequal treatment of offerors. These protest grounds 
are more likely to succeed because they are based on concrete rules — not agency discretion.  

Unacceptable solicitation terms

Although pre-award protests are substantially less common, they are no less important a tool 
for contractors. If a solicitation requirement will inhibit — or even outright prevent — a contractor 
from effectively competing for an award or performing a contract, filing a pre-award protest can 
be an effective strategy. 

One example where a protester successfully challenged a solicitation’s terms is Red River Waste 
Solutions. In that case, an Army solicitation for waste management services contained a pricing 
methodology the protester contended was inconsistent with customary commercial practice.7 
When the agency was unable to produce examples of similar provisions in general commercial 
use, the GAO determined that the methodology was inconsistent with customary commercial 
practice and sustained the protest.   

Protesting improper sole-source awards to protect market share

GAO’s jurisdiction is generally limited only to timely protests of actual procurements, and does 
not ordinarily extend to modifications of existing contracts or task orders on Federal Supply 
Schedules or other indefinite-quantity type contracts. 

The GAO has recognized an exception to these limits, however, where the modification or order 
is outside the scope of the existing contract vehicle. In such circumstances, the GAO treats 
the out-of-scope orders as effective sole-source awards, which are improper absent special 
circumstances. 

By vigilantly monitoring modifications and awards made to competitors, contractors can use the 
bid protest function to ensure that all offerors are given a chance to compete for government 
work and prevent competitors from unfairly circumventing the competitive award process. 

Onix Networking Corp. provides a recent example of a protester’s effective use of this strategy. In 
that case, the GAO sustained a protest to a modification of a delivery order.8 The original delivery 
order, which called for the maintenance and renewal of the Peace Corps’ existing suite of office 
software products, had been limited to authorized Microsoft resellers. 

When, two years later, the Peace Corps decided to migrate its e-mail services to a cloud-based 
system, it issued a modification of the delivery order to include Microsoft Office 365 e-mail 
services. In response, a licensed reseller of Google e-mail solutions protested. The GAO sustained 
the protest on the basis that the original delivery order had not contemplated web-based e-mail 
services.  

The most strategic protesters understand that losing an award is not the only time that protesting 
can be effective. Protests are most effective when based on both sound business and legal 
judgment.  

REASONS NOT TO PROTEST

While the sheer variety of protest postures and grounds provides ample opportunity for 
successful challenges, it also creates significant risks of confused decision-making, leading to 
meritless protests, and wasting valuable time and money. This article identifies three times when 
protesters should abstain from protesting. 

Timeliness

The GAO’s bid protest regulations provide contractors with strictly limited windows for protesting.9 
For issues relating to flaws in the solicitation itself, a protest must be filed before proposals are 
due. For other protests, contractors are given only 10 days from when they knew or should have 
known of the alleged procurement defect. 

Although pre-award 
protests are substantially 
less common, they are no 
less important a tool for 
contractors.
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One nuance to this rule arises with regard to procurements in which a debriefing is required upon 
request; where such a required debriefing is conducted, the protester is given 10 days from the 
debriefing to file a protest based on information revealed as part of the debriefing. Importantly, 
this exception applies only to required debriefings, and will not avail a contractor who learns of 
procurement defects through a discretionary debriefing. 

The GAO stressed this point in March 2016, when it dismissed as untimely a protest based on 
information learned in a post-award debriefing.10 Because the debriefing was not required, the 
protestor’s 10-day period was measured from an earlier date at which the GAO determined the 
protestor should have learned of the alleged defects. 

Additionally, the window for triggering the Competition in Contracting Act’s automatic stay of 
award or performance is even stricter, limited to just 10 days from the date of award, or 5 days 
after a required debriefing.  

Agency discretion

Agencies are afforded a great deal of discretion when crafting solicitations and evaluating 
proposals. Accordingly, the GAO consistently denies protests that amount to little more than 
“mere disagreement” with the agency’s discretionary judgment regarding the relative merits 
of a proposal.11 Protests without a well-developed, concrete explanation for why the agency’s 
judgment was unreasonable are far less likely to succeed.   

Competitive prejudice

Protesters must be able to demonstrate that but for the agency’s complained of actions, it would 
have had a substantial chance of receiving an award. This concept is referred to as “competitive 
prejudice.” 

A recent GAO decision illustrates the concept. In Systems Made Simple, Inc., the GAO dismissed 
a protester’s challenge to the agency’s technical evaluation of its proposal.12 Even if successful, 
the protestor’s technical rating would still have been only equal to that of the awardee, while its 
ratings under other factors — including price — would have remained inferior. 

Accordingly, the GAO concluded that the complained of flaw in the technical evaluation did not 
affect the protestor’s chance for award, and dismissed the protest. 

To succeed, protesters must do more than demonstrate that there is a flaw in the procurement: 
they must also be able to concretely demonstrate how that flaw prevented them from receiving 
the award before moving forward with a protest. 

It is not always easy, or even necessarily possible, to tell when a protest will be doomed from the 
start. The law may be ambiguous, and the necessary information is sometimes not all available 
even to a prospective protester. 

However, by carefully considering these issues, contractors can avoid common pitfalls that waste 
time and money, allowing them to focus their resources on the protests that count the most. 

CONCLUSION

Compared to other forms of litigation, bid protests before the GAO provide excellent bang for the 
buck. The relatively high success rate, combined with the low costs and quick dispositions, make 
GAO’s bid protest function an attractive tool to contractors of every stripe. 

However, it is still incumbent upon contractors to carefully consider the strengths and weaknesses 
of their protests to get the best use of this tool. By staying mindful of the above factors and 
circumstances, and regularly conferring with outside counsel throughout the procurement 
process, contractors can leverage the greatest value possible out of this invaluable tool.  

Protests are most effective 
when based on both 
sound business and legal 
judgment.  
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NOTES
1 See GAO Bid Protest Annual Report to Congress for Fiscal Year 2011 at 4. In describing the growth of 
GAO’s bid protest function, this article refers to the federal fiscal year, not calendar years. 

2 See GAO Bid Protest Annual Report to Congress for Fiscal Year 2015 at 5.

3 Compare GAO Docket with GAO Bid Protest Annual Report to Congress for Fiscal Year 2015.

4 See GAO Docket.

5 See, e.g., 2015 Report; 2011 Report. 

6 See Daniel I. Gordon, Bid Protests: The Costs Are Real, but the Benefits Outweigh Them, 42 Pub. Cont. 
L.J. 489, 495-96 (2013).

7 Red River Waste Sols., B-411760.2 (Jan. 20, 2016). 

8 Onix Networking Corp., B-411841 (Nov. 9, 2015). 

9 See 4 C.F.R. § 21.2

10 VMD Systems Integrators, Inc., B-412729 (Mar. 14, 2016). 

11 See, e.g., Level 3 Commc’ns LLC, B-412854; B-412854.3; B-412854.4 (June 21, 2016) (citing HP Enter. 
Servs., LLC, B-411205, B-411205.2 (June 16, 2015)). 

12 Systems Made Simple, Inc., B-412948.2 (July 20, 2016).
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