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Trends in Shareholder Proposal 
Landscape

Zally Ahmadi, D.F. King



Top Shareholder Proposals
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Shareholder Proposals 
Update
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• De-staggering the board, adopting majority voting in uncontested director elections, 
eliminating supermajority provisions, adopting special meeting rights.

Proposal Types

• As best practices become more widely adopted, there are fewer large companies that 
have yet to adopt these provisions already. Smaller companies are following suit.

Why?

• The focus shifts elsewhere (ESG, compensation, etc.), and companies that have not 
adopted governance best practices find it harder to provide effective rationale to 
investors.

What This Means for Issuers:

Trend Analysis: Decline in Traditional Governance Proposals



Shareholder Proposals 
Update
• Although over 100 proposals were filed, 

less than 50% went to a vote last year.
• 2017 marked a shift in type of proxy 

access proposal filed; almost 50% of 
proposals that went to a vote sought to 
amend pre-existing provisions 
(aggregation limits were typically 
targeted). Most amendment (‘fix-it’) 
proposals filed did not make it to a vote 
and were omitted.

• Gadflies are still submitting various types 
of fix-it proposals for 2018.

• Over half of the S&P 500 have now 
adopted proxy access. Most bylaws 
follow the established 3/3/20/20 market 
practice.

• Momentum has now waned for this topic, 
and the focus shifts. Example: Board 
Accountability Project v. 2.0.
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Shareholder Proposals 
Update
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Hot Topic: Environmental & Social Issues

Scope

• Over 40% of all proposals submitted last year were related to E&S; record number of filings for 
this category.

• A number of institutions have updated voting guidelines reinforcing this shift toward increased 
focus.

• Certain proposal types have received large spike in shareholder support. Climate change and 
board diversity attract increasing support and attention.

Why?

• As the current administration decreases environmental regulations, investors have increased 
their focus in this regard, calling for an increase in reporting.

• The newer generation of decision-makers at institutions are increasingly socially and 
environmentally-minded, and this is being reflected in this shift in focus.

Outlook for 
2018:

• Investors are increasingly interested in learning about what boards are doing regarding these 
initiatives.  We recommend keeping boards informed and prepared to answer questions on 
board diversity, skillsets, environmental reporting, pay disparity and various industry-specific 
topics. 

• Investors are increasingly focused on voluntary environmental reporting because lack of near-
term rule making on climate change by the government.



Environmental Proposals: 
Focus on Climate Change

• Almost every large asset manager has signed the United Nations-supported Principles for 
Responsible Investment (PRI), which requires investors to incorporate sustainability into their 
investment practices.

• Shareholder proposals regarding climate change are becoming more nuanced and targeted 
toward specific industries and companies; this led to a shift in 2017 to where long-term, 
governance-focused investors are now backing calls for increased disclosure around climate 
change.

• European companies and investors have long been proponents of increased sustainability 
reporting; according to a survey conducted by NIRI, 69% of non-U.S.-based IR professionals 
said that sustainability issues are either permanently or temporarily on their top management’s 
agenda compared with 39% of U.S.-based IR respondents. As investor bases broaden, we 
expect this increased interest in voluntary reporting to further influence U.S. markets.

• Climate change proposals won majority support at three major energy companies during spring 
2017.  The proposals requested that companies issue a report providing a 2-degree scenario 
analysis, a term that refers to the goal of the Paris Climate Accord of limiting global temperature 
increases to 2 degrees Celsius (3.6 degrees Fahrenheit). The report would assess the impact on 
the company’s asset portfolio of long-term climate change.

• Success of these proposals is at least in part due to the shift in approach towards environmental  
proposals by certain institutional  investors, including BlackRock, Vanguard and Fidelity.

• In light of the Trump administration’s recent decision to withdraw the United States from the 
Paris Climate Agreement, Mindy Lubber, CEO and president of Ceres, a nonprofit sustainability 
advocacy organization, said in a statement, “In the face of the Trump administration’s failure to 
lead on climate change at the national level, the business community will not back down. 
Investors and companies will redouble efforts to support and invest in solutions that will 
accelerate the transition to a sustainable, low-carbon economy.”
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Social Proposals: Focus on 
Diversity
• Over 40% of social proposals filed in 2017 were related to the topic of diversity in 

boards and the workplace.

• Board diversity proposals specifically reached an all-time high in 2017. As in 2016, a 
substantial number of board diversity proposals were withdrawn, likely due to commitments 
made by companies to the proponents of these proposals, such as adopting board recruitment 
policies inclusive of race and/or gender.

• Most recently, BlackRock and State Street Global Advisors announced plans to drive greater 
gender diversity on boards through active dialogue with companies.  These institutional 
investors have indicated that, if progress is not made within a reasonable time frame, they plan 
to use their proxy voting power  to  influence  change  by  voting  against  certain  directors,  
such  as  members  of  nominating  and governance committees.

• Two diversity-related proposals received majority shareholder support in 2017:

– One proposal requested that the company's board adopt a policy for "improving board 
diversity [by] requiring that the initial list of candidates from which new management-
supported director nominees are chosen . . . by the Nominating and Corporate 
Governance Committee should include (but need not be limited to) qualified women and 
minority candidates."  Notably, Cognex Corp. had no women on its board of directors. 

– The second proposal asked a different company to prepare a report (at a reasonable 
expense and omitting proprietary information) on steps the company is taking to foster 
greater diversity on its board.
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Contrasting Definitions of Materiality 
Make Engagement a Necessity
• Global Reporting Initiative (GRI)

– Multi-stakeholder driven, stakeholder engagement, 
stakeholder-inclusive materiality process

• Sustainability Accounting Standards Board (SASB)
– Investor driven industry specific using the SEC’s definition 

of materiality
• International Integrated Reporting Council (IIRC)

– Six capitals financial, manufactured, intellectual, human, 
social & relationship, and natural

• RobecoSAM Corporate Sustainability Assessment (CSA, 
DJSI)
– Be-spoke materiality through ‘weightings’ of ESG criteria 

in the assessment for DJSI
• CDP (formerly known as Carbon Disclosure Project)

– Focused on deep dives on particular issues (climate, 
water, forest, supply chain)
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Finalizing 2018 Proxy 
Season
• Assess Your Exposure

– Review the past year, including annual meeting results and proxy advisor 
reports.

– Identify potential ongoing or prospective issues.
– Understand the changing landscape, including regulatory matters, 

emerging issues for investors and any proxy advisor policy changes.
• Manage Your Processes, Teams and Partners

– Be sure to include all relevant parties as you form your proxy team. This 
includes: human resources, legal, the corporate secretary’s office, 
executive compensation professionals, as well as outside advisors and 
printers.

– Some of the most important factors to keep in mind as you manage your 
process include costs, of course, as well as the timeline (i.e., filing date, 
annual meeting date, record date, compensation committee meetings, 
proxy drafts, etc.). 

• Know your quantitative metrics and results
– For example, if you are seeking shares for your equity plans, modeling out 

these requests versus proxy advisor models and investor guidelines is 
critical to avoiding surprises

– Understanding projected pay-for-performance scoring will help avoid 
surprises for compensation-related proxy ballot items, such as say-on-pay 
or compensation committee nominees.

• Last, but certainly not least, engage with your shareholders!
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Effective Shareholder Engagement

Karla Bos, AON Hewitt



To Engage or Not to Engage? 
That Is Not the Question
• 2017 was a tipping point for shareholder 

engagement
• Market demand to incorporate ESG, 

report on stewardship
• Growing governance teams at large 

asset managers/asset owners
• Well-timed, well-targeted proposals and 

campaigns by asset owners
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To Engage or Not to Engage? 
That Is Not the Question
• Passive investors taking more public 

positions on governance issues
• Active and passive investors’ support for 

activist-led campaigns
• Continued convergence of activism and 

stewardship
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Institutional investors are more sophisticated, 
more assertive, and more involved



What Is Engagement 
Anyway?
• Communication can be one-way or two-way, but engagement means 

dialogue
̶ Calls, meetings, proxy and other filings, website, news releases, 

emails, social media, mailings, videos, investor days, earnings 
calls, annual meetings, conferences, advisory councils …

̶ Investors also incorporate voting and vote disclosure, 
publications, letter writing, public campaigns, shareholder 
proposals, proxy contests …

• Engagement is not
̶ Reaching out for the first time when you need something 
̶ Just getting through the deck or walking through the proxy
̶ Asking the portfolio mgr. to pressure the governance team

• Engagement should be preceded by preparation and followed with 
action
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Effective engagement hinges on
knowing your fact pattern and your investors



A Framework for Successful 
Dialogue
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Who

• Right investors and right participants on both sides
• Homework on your investors; making independent 

directors available

What
• Your story and your investors’ policies and priorities

• Customize; neither side wants a cookie-cutter approach

Where
• Depends on timing and resources

• Focused and efficient calls now; more venues off-season

When
• Engagement versus solicitation

• Communications around your meeting are viewed differently

Why
• “Old school” versus progressive approaches

• One-and-done or relationship-building and pre-decision input

How
• Make it productive

• Listen/speak 50/50; request feedback; provide context or insight



What’s on the Agenda?
• Executive compensation—often an initial focus but 

seldom the only one
• Linkage of ESG and long-term value creation means 

everything is on the table
– Strategy + governance + environmental and social
– All things board—composition, diversity, evaluation, refreshment
– Sustainability, climate change disclosure
– Corporate social responsibility, gender pay equity, human capital 

management
– Cybersecurity and risk oversight

• Context, process, and progress matter
– Deal breakers exist, but less reliance on proxy advisory firm 

recommendations 
– Investors want to understand the why, the how, and the who
– Communicate your evolution
– Convey that investor input is heard and considered—and what 

you have learned
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The best way to solve problems and to fight against war
is through dialogue.

–Malala Yousafzai
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ISS Equity Plan Scorecard Updates

Laura Wanlass, AON Hewitt



Equity Plan Statistics

• Both ISS and Glass Lewis recommended against 
approximately 20% of all share request proposals 
during 2017 
‒ ~174 Russell 3000 index sized companies seeking approval

• Yet only 5 Russell 3000 companies failed to obtain 
majority approval  

‒ ~1% of Russell 3000 companies seeking approval 

• With this many companies going back for shares 
and so few companies failing to obtain majority 
shareholder approval, what do these stats indicate

‒ Self selection

‒ Investor divergence from proxy advisory firm recommendations

‒ The rise of the non-proxy advisory firm compliant share request
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Strategies and Tips for 
Securing Approval
• Preparation for Share Requests

̶ Analyze existing share pool and overhang levels
• Is it necessary to seek shares at the upcoming meeting
• How does dilution look relative to proxy and industry peers

̶ Current and anticipated burn rate usage levels 
• How does burn rate look relative to proxy and industry peers

̶ Existing plan features
• Is there anything that could be perceived as controversial in the plan
• Bring the plan to date in terms of types of awards, annual limits

̶ What does the Company ultimately need
• Is there M&A activity
• Market competitiveness of equity compensation programs
• Inducement pools
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Strategies and Tips for 
Securing Approval
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• Understand Your Investors and the Proxy 
Advisors
̶ ISS and Glass Lewis influence on your top shareholders

• Is it necessary and/or desirable to adopt every proxy advisor 
deemed best practice

̶ What types of investor specific guidelines exist for share 
requests
• How does burn rate look relative to proxy and industry peers
• Are there certain investor-specific dilution or run rate guidelines that 

could result in against votes despite passing the ISS or Glass 
Lewis models

• Will shareholder engagement be necessary

It is important to know your fact pattern—What is your 
specific company’s exposure to proxy advisors and 

investor-specific guidelines?



ISS Equity Plan Scorecard: 
Mechanics
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Tests

Steps Plan Cost
(45% weighting)

Grant Practices
(36% weighting)

Plan Features
(19% weighting)

First Step
Quantitative 
Assessment
• 55 pts S&P 500
• 53 pts all others

 Aggregate SVT cost
 Share pool SVT cost

 ISS-adjusted burn rate assessment 
against GICS/Index benchmark

 CEO vesting schedules for most 
recent equity awards—2018 Changes

 Estimated share pool duration
 Percentage of performance-based 

awards granted to the CEO (% of LTI 
value)

 Presence or absence of a recoupment 
policy for equity compensation awards

 Presence or absence of post-vest/ 
exercise holding periods—2018
Changes

 Presence of default single-trigger 
acceleration vs. board discretion vs. 
double trigger with best practice 
performance award payout—2018
Changes

 Committee discretion to accelerate 
vesting of awards—2018 Changes

 Presence or absence of liberal share 
recycling provisions

 Presence or absence of hard-coded 
minimum vesting provisions for 
options and full-value awards

 Granting of dividends on unearned 
awards

Second Step
Stand-Alone 
Policies

Violation of any of the below can result in an against vote recommendation from ISS, even if the quantitative 
assessment is passed
1. Awards may vest in connection with a liberal CIC definition 
2. The Plan would permit repricing or cash buyout of underwater options and SARs without shareholder approval
3. The Plan is a vehicle for problematic pay practices or a pay-for-performance disconnect
4. Any other Plan features determined to have a significant negative impact on shareholder interests
5. Whether the proposed changes, on an aggregate basis, are detrimental to shareholders



ISS Equity Plan Scorecard: 
2018 Policy Changes
• Passing Score Change for S&P 500 Companies

– 55 for S&P 500 companies & 53 points for all others

• Change-in-Control Vesting
– Full credit only if:

• Performance-based awards: Outstanding equity awards are 
accelerated and the participant’s payout is limited to actual 
performance achieved, pro rata performance based on target, or a 
combination; or the performance awards are forfeited

• Time-based awards: Outstanding equity awards are not accelerated 
based on a single trigger or discretion 

– In all other cases, an equity plan will receive no credit

• Holding Period
– Full credit for a holding period of 12 months (or until the 

end of employment), a reduction from the previous level 
of 36 months

– A plan with a holding period less than 12 months, or only 
until ownership guidelines are met, will receive no credit
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ISS Equity Plan Scorecard: 
2018 Policy Changes
• CEO Vesting Requirement

– An equity plan will now receive full credit if vesting 
of time-based options, time-based restricted stock 
and performance-based equity is at least 3 years 
from the date of grant, down from 4 years 
previously

– Vesting of less than 3 years will result in no credit

• Board Discretion to Accelerate Vesting
– An equity plan will only receive full credit if board 

discretion to accelerate vesting is limited solely to 
cases of death or disability

– Authority to accelerate in the case of a change of 
control will now not receive any credit
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ISS Equity Plan Scorecard: 
2018 Policy Changes
• Understanding the landscape
• Being prepared to engage
• Getting the messaging right in the 

proxy proposal
– Not being greedy
– Giving yourself credit
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Proxy Advisor Firm 2018 Policy 
Updates

Jason K. Zachary, BakerHostetler



Governance-Related Policy 
Updates
• Board Diversity

– Investors are increasingly looking for more diversity on corporate 
boards. 
 New York City Comptroller – Boardroom Accountability Project 2.0

o Calling boards to become more diverse and board refreshment process (151 
public companies)

o BlackRock, State Street and Vanguard have publicly announced board gender 
diversity as an engagement priority.

 69% of investor respondents in ISS survey consider it problematic
– ISS and Glass Lewis will now identify in its reports which boards 

have no female directors. 
– ISS and Glass Lewis will not use lack of gender diversity as a factor 

in its vote recommendations on directors in 2018.
– Glass Lewis will issue a negative recommendation—beginning in 

2019—if the board does not include a female director or disclose a 
cogent explanation and/or plan for addressing the lack of female 
representation.

– Companies should ensure their proxy disclosure adequately explains 
any existing board diversity policies, especially if there is a lack of 
diversity on the existing board (i.e., how diversity is considered when 
assessing current and prospective board members) or if there has 
been any recent change in board membership that affects diversity.
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Governance-Related Policy 
Updates
• Gender Pay Gap Proposals

– Increasing focus of shareholder proposals.
 Typically requests reports on a company’s pay data by gender 

or company’s policies and goals to reduce any gender pay gap
– 60% investor respondents believe companies should be 

disclosing their gender pay gap information (compared to 
17% corporate respondents)

– Primarily filed at technology firms
 Now financial services, insurance, healthcare, and telecom 

(See Citi/Arjuna slide later)
– ISS focus on:

 Current policies and disclosures re: diversity and inclusion
 Compensation practices (and whether fair and equitable);
 Any recent controversy, litigation or regulatory actions related 

to gender pay gap issues; and
 Current policies or initiatives lagging peers.

– Vote case-by-case basis
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Governance-Related Policy 
Updates
• Climate Change Risk Shareholder Proposals

– ISS expanded the conditions under which it will 
recommend for a climate change risk shareholder 
proposal to include those seeking disclosure on 
how a company identifies, measures and manages 
these risks. 

– In addition to the current policy which provides that 
ISS will recommend for disclosure of the financial, 
physical and regulatory risks a company faces from 
climate change. 

– This new language closely aligns with the 
recommendations of the Task Force on Climate-
related Financial Disclosures (TCFD), which 
explicitly seeks disclosure of the board’s and 
management’s roles in assessing and managing 
climate-related risks and opportunities.
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Governance-Related Policy 
Updates
• Director Attendance

– ISS will not issue negative recommendation for 
new directors who serve on board for part of 
the year.

• Dual-class board structures
– Additional factor in determining whether 

shareholder rights are being severely 
restricted indefinitely.

• Virtual shareholder meetings
– Advisors look for robust disclosure in the proxy 

statement which assures shareholders that 
they will be afforded the same rights and 
opportunities to participate as they would at an 
in-person meeting. 

• Poison pills
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Compensation-Related Policy 
Updates
• Say-on-Pay Responsiveness

– If Say-on-Pay proposal receives <70% vote (Glass 
Lewis <80%).

– ISS will now take additional shareholder 
engagement disclosure under consideration when 
deciding how to recommend on say-on-pay 
proposals and compensation committee members 
in the following year.

– ISS considers disclosure re: shareholder 
engagement efforts related to:
 timing and frequency of engagements;
 whether independent directors participated;
 specific concerns voiced by dissenting shareholders; 

and
 specific and meaningful actions taken to address 

shareholders’ concerns.
– General and broad disclosure about shareholder 

interactions may no longer be sufficient.
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Compensation-Related Policy 
Updates
• CEO Pay-for-Performance Assessment

– ISS adds another layer of review to its CEO P4P analysis
– During the 2017 proxy season, this new assessment was informational in 

the sense that it was disclosed in the ISS reports, and was a factor that 
went into their qualitative analysis of an executive compensation program 
after they had conducted their quantitative "screen" and assigned a 
concern level to the program.

– Affects voting recommendation for Say-on-Pay proposals
– After ISS runs its three existing quantitative tests (Relative Degree of 

Alignment, Multiple of Median, and Absolute Pay TSR Alignment), the new 
relative pay and performance metrics (“Relative Financial Performance 
Assessment”) will be used as a secondary screen.

– If a company has a “medium” concern on the primary screens, but 
relatively strong performance on these performance metrics, ISS might 
reduce the final level of quantitative concern to “low.”  However, if a 
company has “low” concern but its relative performance metrics are 
relatively weak ISS might increase the final level to “medium.” 

– ISS will examine the rankings of CEO total pay within a peer group with 
respect to company financial performance across three or four financial 
performance metrics (ROA, ROIC,ROE, EBITDA growth, and operating 
cash flow growth) which will vary by industry, each measured over a 
three-year period. 

– ISS uses GAAP metrics rather than the company’s non-GAAP numbers.
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Compensation-Related Policy 
Updates
• Non-Employee Director Pay

– ISS negative recommendation against 
board or committee members 
responsible for setting non-employee 
director compensation if:
 recurring pattern (two or more consecutive 

years) of excessive pay; and
 no compelling rationale or mitigating 

factors disclosed in the proxy statement.
– Effective in 2019 but ISS already 

determining excessive pay for 2017 
and 2018
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Clarification of Existing 
Policies
• Pledging Company Stock

– Reviewed case-by-case basis, evaluating its 
magnitude, rationale and efforts to wind down.

• Classified Board Structure
– State laws (Iowa and Indiana) that mandate 

classified boards are a basis for negative 
recommendation unless the company has 
opted out of those laws.

• Binding Shareholder Proposal 
Restrictions
– ISS will issue negative recommendation if a 

company’s governing documents (charter and 
by-laws) impose undue restrictions on 
shareholders’ ability to amend the company’s 
bylaws.
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Company Takeaways

• Understand Investor Concerns
– Companies view ESG concerns, while a significant 

issue for a number of institutional investors, low on 
the list: only 6% of respondents identified climate 
change as a top-five trend for 2018, while only 2% 
believe the changing role of business in society is a 
key trend.

– PwC Annual Corporate Directors Survey for 2017 
concluded there was a “real divide” between 
directors and  institutional investors (which own 
70% of U.S. public company stocks) on several 
issues. 
 PwC’s “research shows that directors are clearly out of 

step with investor priorities in some critical areas,” such 
as environmental issues, board gender diversity and 
social issues, such as income inequality and employee 
retirement security
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Company Takeaways
• Review Board Composition and Skills 

– Companies should enhance disclosure relating to board composition, skills and 
diversity and consider whether the skills, backgrounds and diversity of each 
director and the collective experience of the board is presented clearly.

• Review Meaningful Changes in Voting Patterns from Prior Years
– Review prior meeting votes to see if trends are emerging that can be 

addressed and begin preliminary plan for shareholder engagement in 2018.
• Thoughtful Responses to ESG Issues

– Echoing the findings of the surveys that ISS conducted this past fall, 
environmental and social topics continue to be front of mind for investors. 

– Companies should understand investor concerns on these issues to offer a 
thoughtful response and the appropriate medium of such response.

• Evaluate and Improve Shareholder Engagement Disclosures
– Reflecting a broader market trend, many of the ISS policy changes take into 

account the elevated role of the board, including how directors oversee climate 
risk and engage with shareholders in critical pay situations. 

– Each company has unique facts and circumstances; not one-size-fits-all.
• Review and Enhance Director Compensation Disclosures

– Boards should assess non-employee director compensation, especially relative 
to their peers, and disclose the rationale for these compensation decisions.

• Consider Proxy Statement Readability Enhancements
– Review proxy statement to see if there are areas that where the company’s 

story could be told more convincingly from pictures, charts and graphs.
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Pay Ratio Rule

Jason K. Zachary
BakerHostetler



Pay Ratio Rule

• CEO Pay Ratio rule requires disclosure 
of:
– median annual total compensation of all 

employees (excluding CEO);
– annual total CEO compensation;
– ratio of these two amounts;
– methodology used to identify the median 

employee; and
– any material assumptions, adjustments 

and estimates used.
• Supplemental Information

– Permitted as long as clearly identified, not 
misleading and not more prominent
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Pay Ratio Rule
• SEC guidance provides considerable flexibility in determining 

median employee through the use of reasonable estimates, 
assumptions and methodologies, and reasonable efforts to 
prepare the disclosures

• SEC guidance addresses uncertainty re: use of reasonable 
estimates, assumptions and methodologies by:
– Outlining several acceptable sampling methodologies and other 

reasonable methods, including simple random sampling, stratified 
sampling, cluster sampling and systematic sampling.
 Anecdotal evidence suggests that most companies are relying upon 

stratified sampling or cluster sampling
– Providing examples of situations where a company’s use of 

reasonable estimates would be appropriate, such as:
 analysis of the composition of the company’s workforce (e.g., by 

geographic unit, business unit or employee type); 
 evaluation of the likelihood of significant changes in employee 

compensation from year to year; and
 calculating a consistent measure of compensation and annual total 

compensation or elements of the annual total compensation of the 
median employee.

– Confirming that companies may combine the use of sampling 
methods with estimates and other methods.
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Pay Ratio Rule

• SEC Approach
– SEC will not bring an enforcement 

action if the company’s disclosure 
has a reasonable basis or provided 
in good-faith.

• ISS and Glass Lewis Approach
– Pay ratio not included in analysis of 

Say-on-Pay proposal
– Pay ratio included for informational 

purposes in its reports.
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Pay Ratio Communications

• Consider internal and external 
perspectives
– Employees
 Internal employee comparison to 

median pay
 External employee comparison to 

companies in same geographic region 
or industry

– Media
 Looking for headlines

– Competitors
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Pay Ratio Communications

• Investors
– 44% from corporate community believe 

CEO pay ratio is not meaningful
– 63% from investor community will use it 

(ISS Policy Survey)
– Most investors use it to:
 Compare ratios across companies and 

industries
 Assess year-over-year changes for 

individual companies
– Only 16% of investors polled do not

plan to assess or otherwise make use 
of the CEO pay ratio disclosure (ISS 
Policy Survey)
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Pay Ratio Communications
• Understand the full picture

– Industry specifics
 Sector pay practices (retail v. energy or life sciences)
 As number of foreign employees increases, median worker 

compensation tends to decline and CEO pay ratio increases
– Company specifics

 Market capitalization
 Revenue size
 Workforce size
 Workforce composition
 Geographic footprint
 CEO pay anomalies

– Pay Ratio Rule specifics
 Flexibility around methodologies and use of estimates
 Myriad calculation variables

– SEC’s view:
 Allow shareholders to better understand and assess a 

company’s compensation practices RATHER than facilitate 
peer comparisons
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Pay Ratio Communications
• Communications Strategy

– Create a cohesive disclosure and engagement strategy.
 Proactive approach or Reactive approach

o Depends upon the ratio and why
o Messaging concerns (e.g., offshoring/unions and globalism 

concerns)
o Prophylactic measure
o Supplemental information v. supplemental filings

– If ratio within peer group limits, then likely keep the 
narrative disclosure brief. 

– If ratio outside peer group limits, then further explanation 
may be prudent.

– Caution against making statements about changing the 
ratio over time. 

– The best strategy is to address the reasons why your 
ratio is what it is. 

– Consistency—be mindful of what the company is, and is 
not, willing to say going forward.  Investors will look at 
what is omitted or revised in future years.
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Pay Ratio Communications

• Possible Expansion!
– Citi/Arjuna Capital agreement for Citi 

to provide gender and minority pay 
gap data on its website

– Arjuna Capital shareholder proposal 
withdrawal letter:
 “We encourage the Company to report 

annually, extend the analysis to equity 
compensation and consider reporting 
on various levels of seniority: including 
entry, mid, and senior level.”
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Regulatory and Disclosure 
Developments

Jason K. Zachary
BakerHostetler



Regulatory Updates

• SEC Issues Additional Guidance 
Related to Shareholder Proposals
– SEC Staff Legal Bulletin 14I

 Ordinary Business and Economic Relevance 
Exceptions
o May include a detailed discussion that reflects the 

board’s analysis of the particular policy issue 
raised and its significance to the company’s 
business operations.

 Proposals by Proxy 
o Include documentation identifying the proponent, 

the person serving as proxy, the company and the 
proposal, and be signed and dated by the 
proponent.

 500 Word Exclusion
 Appropriate only if the total number of words in 

a proposal, including words in the graphics, 
exceeds 500.
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Regulatory Updates

• Tax Cuts and Jobs Act
– Section 162(m)
 Eliminated the performance-based 

exception to the $1 million deductibility 
limit

 Expands definition of “covered 
employee” to include CFO

 Permanently treats any covered 
employee in 2017 (or thereafter) as a 
covered employee regardless whether 
lose NEO status or termination

 Grandfathered provisions
o Narrow and nuanced
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Regulatory Updates
• No need to include equity plan proposal if solely to renew the 

five-year Section 162(m) deductibility benefit
• Revisit CD&A disclosure related to the general impact of 

accounting and tax treatment of exec. compensation
– Consider proxy disclosures regarding plan summaries, 

compensation tables and footnotes
– Review and revise compensation committee charter if necessary

• Consider how the tax changes (revenue recog., corp. tax rate 
and DTAs) affect the performance criteria of past awards
– Review plan language, award agreements and resolutions to adjust 

for those changes without being deemed to be a material 
modification of compensation arrangements.

• Consider whether to discuss 2018 compensation or plan 
changes if necessary to understand past year’s arrangements
– Lack of future deductibility; permit positive discretion
– Disclosure on Form 8-K may be necessary (material amendments to 

plans)
– Mindful of shareholder approval under stock exchange rules
– Update equity plan prospectus
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Regulatory Updates

• Maintain compensation committee 
until all grandfathered awards are 
certified
– Stock exchanges and Section 16 still 

impose requirements on compensation 
committee membership

• Consider submitting any upcoming 
share increases or other 
amendments to shareholders as a 
new plan to preserve grandfathered 
provisions
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Disclosure Updates
• Non-Employee Director Compensation

– In re Investors Bancorp
– Under Delaware law, a claim involving director conduct is 

generally subject to review under the “business judgment rule”
– This deferential standard does not apply if a majority of directors 

are interested in the decision or would derive a personal 
financial benefit from the decision (e.g., claims relating to 
director compensation)

– Typically reviewed under a more onerous level of scrutiny—the 
“entire fairness” test—which requires that directors bear the 
burden of proving that their compensation decision was entirely 
fair to the corporation.

– However, if the board can show that the challenged decision 
was ratified by a vote of fully informed, uncoerced stockholders, 
then the entire fairness review will not apply, and director action 
will be reviewed under the more deferential business judgment 
rule.

– Previously, the Delaware Court of Chancery has held that 
stockholder approval of a discretionary equity plan could 
constitute “ratification” if the equity plan contained a 
“meaningful limit” on director compensation.
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Disclosure Updates

• Facts and Context
– Mutual to stock conversion in 2014; grants in 2015

 No annual or per director limits (30% aggregate 
available)

 EIP received 96% approval
 Prior year average board compensation was $133,340 

(ranged from $97,200 - $207,005)
 $2.1 million average ($21.6 million total to 10 non-

employee directors) vs. peer companies non-employee 
awards of $175,817; $198,000 median board pay at 
similarly-sized companies; $260,000 at larger 
companies; $87,556 median award at recent mutual to 
stock conversion companies

 Approximately $51.6 million granted for entire 12 
person board (including CEO and COO)

 Reward past performance v. disclosure of incentivizing 
future performance

 CEO and COO attended meetings when disclosed they 
had not
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Disclosure Updates

• Company Considerations
– Specific annual limits, formula or specific grants 

(tighter the better)
– Typically 2-3x, which still allows special awards or 

unique situations (new board members, M&A 
committees, chair responsibilities with increased 
time commitments)

– Continuum between formula/specific grants and 
meaningful limits
 Evidence showing director compensation levels 

consistent with peers may be helpful (subject to peer 
size scrutiny)

 Separate executive compensation decisions from 
director compensation decisions, and mitigate other 
factors that could suggest a lack of disinterestedness. 

 Document the decision carefully in board minutes (more 
might be better here)
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Disclosure Updates

• Audit Committee Transparency
– Over the past several years, companies have 

generally increased voluntary disclosures 
about the role and activities of audit 
committees.

• Cybersecurity
– Consider describing in more detail how these 

risks are overseen and what steps are in place 
to stay current in an ever-evolving environment 

– Consider identifying the directors whose skill 
sets support oversight of cybersecurity risk 
and the processes by which the board as a 
whole is integrated into the company’s 
cybersecurity oversight

– Effect on clawback policies
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Proxy Advisor Updates
• ISS Analytics Due Diligence Profile

– Product designed to meet investor demands in reviewing companies for 
possible shareholder engagement and seeking more insight on individual 
directors.  

– Overall data is not new.
– Companies will likely want to be aware of they are being perceived by 

investors.
– ISS has a 50+ page sample report, which shows:

 Executive summaries
 Director profiles

o Highlights the director skills disclosed by another board where the director sits that is 
not disclosed in the company’s proxy statement.  Companies may want to review how 
other companies’ describe the skills and qualifications of their directors.

 Governance profiles
 Historical meeting results
 Compensation program
 Red flags note deviations from “best practices.”  
 Companies may not always be aware of the QualityScore standards.  Recent 

QualityScore updates reflect that for board diversity, as one example, a company must 
have three women directors serving on its board to qualify for meeting best practices.  
Two women on a ten-member board would earn a company a red flag.  On tenure, a 
red flag would highlight a company with more than a third of board members who have 
served over nine years.

 A page devoted to each director, including that director’s election history at other 
companies where the director serves, as well as the TSR of those companies over the 
length of the director’s tenure.

– We understand that companies interested in obtaining their own reports may 
email:  contactus@isscorporatesolutions.com.
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Questions?

Zally Ahmadi Zahmadi@dfking.com

Karla Bos karla.bos@aonhewitt.com

Laura Wanlass laura.wanlass@aonhewitt.com

Jason Zachary jzachary@bakerlaw.com
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These materials have been prepared by Baker & Hostetler LLP for informational purposes only and are not legal advice. The information is not intended to create, and receipt of it does not constitute, 
a lawyer-client relationship. Readers should not act upon this information without seeking professional counsel. You should consult a lawyer for individual advice regarding your own situation. 


