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What Does ESG Stand For?

Environmental

• Climate change
• Carbon emissions
• Energy efficiency
• Deforestation
• Air and water pollution
• Biodiversity
• Water scarcity
• Food security
• Waste management

Social

• Human rights
• Labor standards
• Gender and diversity
• Employee engagement
• Turnover and training
• Data protection and 

privacy
• Community relations
• Customer satisfaction
• Charitable giving

Governance

• Quality and diversity of 
board of directors

• Corruption
• Executive 

compensation
• Shareholder rights
• Lobbying
• Political contributions
• Whistleblower 

schemes
• Litigation risks
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What’s the Controversy?

• Who decides what to prioritize
– Fiduciary duties and short-term profit 

maximization versus longer-term 
sustainability goals

– What is material to investors / which 
investors

– How do companies finance these initiatives
• How to consistently define and measure
• What / where / how to disclose
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Who Makes the “Rules”?

• Few legally required disclosures; mainly defer to material information
• In response, numerous parties have been setting their own standards 

– CSRHub reports are “driven by 714 industry-leading CSR/ESG data sources, 
including ESG analyst, crowd, government, publication and not-for-profit data”

• Many regulatory and lobbying initiatives are underway

Recent News
09 Nov 2020

The UK Government announces intention to mandate climate 
disclosure by large companies and financial institutions across the 
economy by 2025

CDSB welcomes mandatory implementation of climate risk disclosures using the TCFD 
recommendations across major sections of the UK economy by 2025 . . .
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ESG Information System
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Source:

Statement of Intent to 
Work Together 
Towards
Comprehensive 
Corporate Reporting

Summary of alignment discussions 
among leading sustainability and 
integrated reporting organisations
CDP, CDSB, GRI, IIRC and SASB

Facilitated by the Impact 
Management Project, World 
Economic Forum and Deloitte



Standards Setting Organizations –
Define and measure ESG metrics
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Task Force for 
Climate-Related 
Financial 
Disclosure (TCFD)

https://www.fsb-tcfd.org/publications/



Standard Setting Organizations –
Define and measure ESG metrics
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A company considering use of 
SASB standards self-
determines which standard(s) 
is relevant, which disclosure 
topics are financially material 
to its business and which 
associated metrics to report, 
taking relevant legal 
requirements into account. 

EXAMPLE:  
Consumer Goods Sector –
Apparel, Accessories & 
Footwear

https://www.sasb.org/standards-
overview/download-current-standards/

Sustainability Accounting Standards Board (SASB)



Standard Setting Organizations –
Define and measure ESG metrics
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Global Reporting 
Initiative (GRI): 
Publishes standards designed to be an 
easy-to-use modular set, starting with 
the Universal Standards. Topic 
Standards are then selected, based on 
the organization’s material topics –
economic, environmental or social, with 
various qualitative and quantitative 
disclosure points.

EXAMPLE:  
GRI 306: Waste 2020

https://www.globalreporting.org/how-to-use-
the-gri-standards/gri-standards-by-language/



Standards Setting Organizations –
Define and measure ESG metrics

11

• Climate Disclosure Standards Board (CDSB): An international 
consortium of business and environmental NGOs that offers companies a framework for 
reporting environmental information with the same rigor as financial information.

• Carbon Disclosure Project (CDP): Provides a global disclosure system that 
allows companies, cities, states and regions to measure and manage their environmental 
risks, opportunities and impacts. 

• CDP reports that more than 8,400 companies respond to CDP’s climate change, 
water security and forests questionnaires annually at the request of more than 525 
investors with US$96 trillion in assets and 125 large purchasing organizations. 

• CDP provides data users with qualitative and quantitative information regarding 
governance, strategy, risk, impact and performance to integrate sustainability into 
their investment and decision-making processes. 

• CDP data is utilized in investment research, products, indices and ratings including 
Bloomberg, FTSE/Russell, MSCI ESG, ISS ESG and Goldman Sachs. 



Ratings Agencies –
Assess ESG factors and “score” performance
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• ISS
• MSCI
• Sustainalytics
• Fitch Ratings
• S&P Global Ratings



Broader Data Sets

• Consolidated Reports
– CSRHub
– Bloomberg
– DowJones Sustainability Index (DJSI)
– FactSet
– TrueValue Labs
– Refinitiv

• Accolades
– Global 100 
– A List
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Recent Trends
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Investors

• ESG Investing
– Over $1 trillion as of August

• Evaluation of Non-Financial Performance
– 98% of respondents evaluated non-financial 

performance from corporate disclosures
• Lawsuits
• Shareholder Proposals

– Many proposals withdrawn
– Majority votes on environmental proposals: 20 by 

August 2020 vs. 12 in 2019
– Amended eligibility requirements
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Companies

• Board Oversight
– 73% of respondents in 2020 vs. 56% in 2019 

• Earnings Calls
– 40% of S&P 500 discussed diversity

• Increased ESG Disclosures in SEC Filings
– Proxies
– Risk factors
– Management’s discussion and analysis (MD&A)
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Government

• Securities and Exchange Commission (SEC)
– Increases in ESG disclosure
 Regulation S-K amendments, including 

regarding human capital
 Division of Corporate Finance Guidance 

Topics No. 9 and 9A
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Government (cont.)

• Commodity Futures Trading Commission (CFTC)
– Report of the Climate-Related Market Risk Subcommittee on 

managing climate risk

• Department of Labor
– Employee Benefits Security Administration (Department of Labor) 

rule regarding Employee Retirement Income Security Act 
(ERISA) regulations

• State and Local Action
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What’s Next
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Oversight of the SEC and the Federal 
Securities Laws
• House Committee on Financial Services
• Senate Committee on Banking, Housing and Urban 

Affairs
• Both Committees can consider legislation to amend 

the Federal Securities laws; hold hearings with the 
SEC Chairman and Commissioners, Division Directors 
and the Inspector General; and recommend funding 
levels and budgets to the Appropriations Committee
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The Composition of Congress

• 116th Congress
• House:

– 232 Democrats
– 197 Republicans
– 1 Independent
– 5 Vacancies

• Senate: 
– 53 Republicans
– 47 Democrats
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• 117th Congress (convenes January 2021)
• House (not yet final):

– 223-224 Democrats
– 211-212 Republicans
– 9 House races remain uncalled

• Senate (not yet final):
– Currently 50 Republicans to 48 Democrats
– Georgia Run-off on January 5, 2021, to 

decide Senate control



ESG Legislative Initiatives 
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What’s Pending in Congress?

More than two dozen bills that would mandate new disclosures for all issuers have been 
introduced in the 116th Congress covering such topics as political spending, compensation, 
board and executive officer diversity, supply chain disruption risk, climate change, human 
rights, ESG metrics, global pandemics, taxes, discrimination and harassment claims. Some of 
these bills have passed the House, but Senate action is unlikely:

• HR 3623—Climate Risk Disclosure Act—7/16/19
• HR 3624—Outsourcing Accountability Act—7/16/19
• HR 4242—Greater Accountability in Pay Act—9/18/19
• HR 4329—ESG Disclosure Simplification Act—9/18/19
• HR 4320—Corporate Management Accountability Act—9/18/19
• HR 1731—Cybersecurity Disclosure Act—12/10/19
• HR 5929—Shareholder Political Transparency Act—2/27/20
• HR 5930—Workforce Investment Disclosure Act —2/27/20
• HR 3279—Diversity in Corporate Leadership Act—7/11/19 
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What’s Pending in Congress? (cont.)

Uyghur Disclosures
• The Uyghur Forced Labor Disclosure Act would require issuers to annually disclose imports of 

manufactured goods and materials that originate, or are sourced from, forced labor in China’s 
Xinjiang Uyghur Autonomous Region (XUAR). The House passed this bill on September 30, 
2020 by a vote of 253-163. 

• The Uyghur Forced Labor Prevention Act imposes various restrictions related to the XUAR, 
including by prohibiting certain imports from Xinjiang and imposing sanctions on those 
responsible for human rights violations. The bill also requires issuers to disclose where the 
issuer knowingly (1) engaged in activities with an entity helping create mass surveillance 
systems in Xinjiang, (2) engaged in activities with an entity running or building detention 
facilities for Muslim minority groups in Xinjiang, or (3) conducted a transaction with any person 
sanctioned for the detention or abuse of Uyghurs or other Muslim minority groups in Xinjiang. 
After being notified of such a disclosure, the President shall determine whether to investigate if 
sanctions or criminal charges are warranted. The House passed this bill by a vote of 406-3 on 
September 22, 2020.
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What’s Pending in Congress? (cont.)

National Defense Authorization Act (NDAA) 
for Fiscal Year 2021
• Provision added during House consideration to 

require all issuers to disclose annually the diversity 
information about their boards of directors, nominees 
for their boards and executive officers.
(This provision has also passed the House, 
as H.R. 5084, the Improving Corporate 
Governance Through Diversity Act of 2019 
on, November 19, 2019.)

• The NDAA has been enacted every year 
since 1961.  
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COVID-19, the CARES Act 
and Disclosure Proposals
• The Coronavirus Aid, Relief, and Economic Security Act, or the ‘‘CARES Act” (P.L. 

116-106), contains executive compensation stipulations for companies that receive 
aid, including restrictions on pay and benefits, repurchasing shares, and paying 
dividends until 12 months after the loan is repaid. 

• The House Democrat proposal, the “Financial Protections and Assistance for 
America’s Consumers, States, Businesses, and Vulnerable Populations Act,” which 
did not receive a vote, included the following disclosure and governance provisions:
– Supply Chain Disruption Risk disclosure

– Global Pandemic Risk disclosure

– Until COVID-19-related aid has been repaid, there would be bans on executive 
bonuses, golden parachutes, stock buybacks, dividends and federal lobbying.

– Accelerated filers that receive COVID-19-related aid would have to permanently 
allow their workers to select one-third of the board and permanently disclose all 
political spending, human capital management, ESG and financial performance
on a country-by-country basis and how COVID-19 aid is being used to support 
the corporations employees.
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Where Are Things Headed?
- Investors and Companies

• What will investors be looking for with 
2020’s hindsight?

• What will we see in the next round of 
disclosures for year-end companies?
– Human capital metrics
– Diversity
– Corporate culture
– Compensation changes
– Business, risk factors and MD&A
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Tips on How To Develop 
a Disclosure Approach
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Understand Your Purpose

• Companies should understand 
their business purpose, critical 
stakeholders and what elements 
of the ESG framework are 
material to the business

• This shapes decisions about 
what a company tries to achieve 
and what it tracks
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Focus on Governance

• Start with the strategic direction 
and tone coming from the top

• Cultivate a diverse board
• Clarify and document the board’s 

role in overseeing ESG risks
• Keep an eye out for regulatory 

developments and the shifting 
legal landscape
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Improve Engagement with Stakeholders

• Companies should understand who their 
audience is and what info is useful to them
– Understand the policies of big holders
– Know where the company is vulnerable to 

shareholder proposals
– Consider the impact on employees, 

customers and regulators
• Interactions can be through meetings,

phone calls or letters
• Regulation FD
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Measure and Report Carefully

• Companies should adopt standards 
for ESG information and collect 
quality data that is aligned with their 
purpose and resources

• Companies may want to seek 
assurances on ESG performance

• Consider where to report
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Legal Risk
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Be Aware of the Legal Risks

Pressure to make ESG disclosures, but potential liability 
and litigation risk

#1 Pay attention to hot-button issues
– Recent diversity-related actions—practices 

consistent with public statements
– Lookout for BH article on recent litigation about 

board diversity

#2 Board oversight risk – Caremark
– Marchand v. Barnhill (Del. 2019)
– ESG issues relate to core company risks, courts expect 

more diligent oversight
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Be Aware of the Legal Risks (cont.)
#3 Federal securities laws
• If disclosed, it must be true 
• Duty to update
• 1933 Act Sections 11 & 12(a)(2) strict liability
• 1934 Act Sections 10(b) anti-fraud & 20(a) control person liability
• Class Actions

– Cases turn on sufficiently concrete and measurable to form the basis for a 
misrepresentation claim

– Cases fail when disclosures sufficiently vague, not objectively false or 
misleading; clearly aspirational that no reliance by reasonable investor

• Bondali v. Yum! Brands, Inc. (2015)
– Deception vs. mismanagement 
– Fact vs. aspirations 
– Forward-looking statements and disclaimers

• In re Vale SA Securities Litigation (2017)
– Permissible “aspirational generalizations” 
– Actionable “representations of present or historical facts” 
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Be Aware of the Legal Risks (cont.)

#4 Investment funds beware of increased scrutiny
– SEC document requests
 Scoring and benchmarks
 ESG investments made/recommended
 Internal policies and procedures
 ESG investment returns
 ESG program marketing materials 

– SEC comment letters on ESG investment strategies
– SEC Commissioners’ statements on materiality
– SEC request for comments on fund names – 80% 

assets invested in manner suggested by name
36



Be Aware of the Legal Risks (cont.)

#5 Mindful of other consumer and investor protection laws
• Consumer protection laws

– Product labels – misrepresentations and omissions
– Company reports, websites, marketing materials 
– FTC – deceptive and unfair business practices

• State and local actions
– CA board diversity requirements/liability

• Books and records requests
– Louisiana Municipal Police Employees’ 
– Retirement System v. The Hershey Co. (2013)
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Takeaways
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Mitigation Strategies
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• Ownership of ESG disclosures
– Accountability

• Develop measuring metrics
– What is success and failure

• Board leadership 
– Clear management responsibility
– Regular management reporting 
– Identify mission critical risk areas
– ESG part of enterprise risk-management program
– Controls and procedures for ESG disclosures
– Procedures for escalating ESG before public statements

• Fact-checking
– Back up data and use of third parties
– Regular updates to avoid misleading statements over time

• Careful drafting
– Disclaimers and forward-looking statements
– Understandable and not misleading
– Clearly state aspirations and estimates



Mitigation Strategies (cont.)

• Coordinating disclosure efforts
– Consistency across disclosures and disclaimers
– Disclosure review committee

• Insurance
• Proactive and responsive

– What happened?
– How did it happen?
– How did we learn about it—existing systems of internal control, 

government subpoenas, private lawsuits or a whistleblower?
– Is this a systemic or one-off problem?
– Who—If anyone—was harmed?
– What is the extent of any harm inflicted?
– Have we remediated those injured, and to what extent?
– Does the government know about this?  Does the government need to 

be told? 
– What assurances are there that this incident is unlikely to recur?
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