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Committee on Foreign Investment 
in the United States (CFIUS)
• CFIUS is an inter-agency body headed by the Treasury 

Department that has the authority to review 
transactions for national security risks.

• Prior to the Foreign Investment Risk Review 
Modernization Act of 2018 (FIRRMA), CFIUS only had 
authority to review a transaction resulting in the control 
of a “U.S. business” by a foreign person (i.e., “a 
covered transaction”).

• Effective February 13, 2020, pursuant to new authority 
granted by FIRRMA, CFIUS now has jurisdiction to 
review certain real estate transactions as well (i.e., 
“covered real estate transactions”).

• However, unlike the new rules affecting acquisition of, 
control of or certain rights in U.S. businesses, the new 
real estate rules do not impose any mandatory filing 
requirements.
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CFIUS Review

• Triggered when parties file a notice or declaration 
to CFIUS of a pending covered transaction or 
covered real estate transaction.

• If CFIUS finds that the transaction does not present 
any national security risks or that other provisions 
of law provide adequate and appropriate authority 
to address the risks, then CFIUS will advise the 
parties in writing that CFIUS has concluded all 
action under section 721 of the Defense Production 
Act with respect to the transaction.

• If CFIUS finds that a transaction presents national 
security risks and that other provisions of law do 
not provide adequate authority to address the 
risks, then CFIUS may enter into an agreement 
with, or impose conditions on, parties to mitigate 
such risks, or may refer the case to the President 
for action.
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Why Notify CFIUS About a Transaction
if the “Process” Is Voluntary?

• Where CFIUS has completed all action with 
respect to a covered real estate transaction 
or the President has announced a decision 
not to exercise his authority under section 
721 with respect to a covered real estate 
transaction, then the parties receive a “safe 
harbor” with respect to the transaction.

• President may suspend or prohibit 
transactions that threaten to impair national 
security.

• Parties who do not submit their transaction 
for CFIUS review and obtain a “safe harbor” 
risk post-closing review and could be 
required to unwind the transaction.
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Covered Transactions 
Under FIRRMA
• FIRRMA expanded CFIUS jurisdiction to include 

transactions which do not result in control by foreign 
persons of a U.S. business but which nonetheless:
– Involve U.S. critical technology or infrastructure, sensitive 

personal data, or foreign-government or state-owned 
investors.

– Involve “covered real estate transactions,” i.e., the 
“purchase or lease by, or a concession to” a foreign 
company or individual other than an “excepted investor” 
of “covered real estate.”

• CFIUS has issued new rules effective February 13, 
2020, that apply to all real estate transactions that 
become legally effective on or after that date unless the 
parties have entered into a prior written agreement 
establishing the material terms of the transaction.

• In addition, as before, if the transaction involves real 
estate that is part of a U.S. business, separate rules 
apply (and take precedence).
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What Is a “Covered Real Estate 
Transaction”?
• “Covered real estate” includes two broad 

categories:
– Real estate that is within or that “will function 

as part of” an airport or maritime port.
– Real estate (including subsurface and 

submerged land) that is within certain 
distances of U.S. military installations. 
• Within “close proximity” (i.e., one mile) of an 

installation listed in Part 1 of the Appendix.
• Within an “extended range” (i.e., 100 miles) of an 

installation listed in Part 2 of the Appendix.
• Within specified counties or other geographic 

areas near missile ranges listed in Part 3 of the 
Appendix.

• Within 12 nautical miles of the U.S. coastline near 
off-shore range complexes and operating areas 
listed in Part 4 of the Appendix.
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What Is a “Covered Real Estate 
Transaction”?
• The Department of Defense will continue 

to develop the list of military installations 
and applicable distances listed in the 
Appendix to the rule.

• The Appendix may also be expanded in 
the future to include “other facilities or 
properties of the U.S. Government,” that, 
while not military installations, may be 
deemed sensitive for national security 
reasons such that real estate within 
“close proximity” would become covered 
real estate, though no such facilities 
currently are designated in the Appendix.
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Purchases, Leases and 
Concessions
• In order for CFIUS jurisdiction to be triggered, a foreign 

person must acquire three of the following four property 
rights via either a purchase, lease (including sub-
leases) or concession:
– Right to physical access.
– Right to exclude others from physical access.
– Right to improve or develop.
– Right to attach structure or objects.

• It is irrelevant whether these rights are shared 
concurrently with a U.S. person – so long as a foreign 
person would obtain three of the four rights and 
“covered real estate” is involved, there is a “covered 
real estate transaction.”

• The term “concession” is defined in the new rules as a 
right granted by a U.S. public entity “to use real estate 
for the purpose of developing or operating an airport or 
maritime port,” but could be expanded to include 
development of oil, gas and energy generation facilities.
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Mortgages and Other Lending 
Transactions
• Although mortgages and other lending 

transactions are not automatically “covered real 
estate transactions,” they may be if there is “a 
significant possibility” either because of “imminent 
or actual default or other condition” that the 
lending transaction could result in a foreign person 
gaining three of these four property rights. 

• When determining whether a lending transaction 
is a “covered real estate transaction,” under the 
proposed rules, CFIUS would also “take into 
account whether the foreign person has made any 
arrangements to transfer the ownership and 
property rights over the covered real estate to U.S. 
persons.”
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Exceptions to CFIUS Jurisdiction: 
“Excepted Real Estate Investor”
• Transactions involving certain “excepted real estate investors” 

from Canada, the UK and Australia are not subject to CFIUS 
review under the new rules.

• Excepted investors include the governments of these states, 
nationals thereof who are not also nationals of any other 
state, and entities (including all parents) that are organized in 
and have their principal place of business in one of these 
states or the United States.

• Per an interim final rule, “principal place of business” is 
defined as:
– “The primary location where an entity’s management directs, 

controls or coordinates the entity’s activities, or, in the case of an 
investment fund, where the fund’s activities and investments are 
primarily directed, controlled or coordinated by or on behalf of the 
general partner, managing member or equivalent.”

– If the entity has asserted a principal place of business other than the 
United States in a previous government filing, a different principal 
place of business cannot be adopted for CFIUS purposes.

– The public comment period for this interim final rule has expired; 
adjustments to the definition may be made when the final rule is 
issued.
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Exceptions to CFIUS Jurisdiction: 
“Excepted Real Estate Investor”
• Foreign entities who meet these conditions must meet the 

following additional criteria:
– Board of directors comprised at least 75% of U.S. nationals or 

persons who are exclusively nationals of excepted real estate 
foreign states.

– Any holder of 10% or more of the entity’s voting rights (or rights to 
profits or assets in the event of dissolution or other indicia of 
control) must be an excepted real estate investor.
 Interests of related parties, parties under government control and 

parties who agree to act in concert will be aggregated for this 
purpose.

– “Minimum excepted ownership” threshold must be held by 
excepted real estate investors.
 If publicly traded in the United States or Canada, Australia or the UK, 

threshold is majority of rights to vote and receive profits (or assets in 
event of dissolution).

 Otherwise threshold is 80%.
– Not listed on the Department of Commerce’s Entity or Unverified 

List.
– In the past five years, not subject to:

 Enforcement proceedings before OFAC, the Departments of State, 
Commerce, Justice or Energy, etc., or CFIUS.

 Divestiture order in prior CFIUS proceedings.
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Exceptions to CFIUS Jurisdiction 
(cont’d)
• Exceptions also exist for:

– Real estate that is within an “urbanized area” 
or “urban cluster” as defined by the U.S. 
Census Bureau, unless the real estate is within 
“close proximity,” (i.e., one mile) from a military 
installation listed in Part 1 of the Appendix or is 
within, or functioning as part of, an airport or 
maritime port. 

– Single “housing units” as defined by the U.S. 
Census Bureau, including fixtures on adjacent 
land incidental to the use of the land as a 
single housing unit.

– Retail trade, accommodation or food sector 
establishments at airport and maritime ports 
where the terms of the lease restrict use of the 
real estate for these particular uses.
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Exceptions to CFIUS Jurisdiction 
(cont’d)
• Exceptions also exist for:

– Commercial office space in which a foreign person 
has an interest in no more than 10% of the square 
footage of the building and in which foreign persons 
would represent no more than 10% of the total 
number of tenants in the office space.

– “Foreign air carriers” as defined under 49 C.F.R. §
1546.105 that have leases or concessions related 
to their activities as foreign air carriers and for 
which the Department of Homeland Security’s 
Transportation Safety Administration has accepted 
a security program under 49 C.F.R. § 1546.105.

– Land held in trust for American Indians, Indian 
tribes, Alaska natives and Alaskan native entities.
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A Word About Investment Funds

• In certain circumstances, an entity organized in an 
offshore jurisdiction may not be considered a 
“foreign person” for CFIUS purposes.

• For example, if a Cayman Islands investment fund 
or other entity has its principal place of business in 
the United States and it is not traded on a foreign 
exchange, then that entity would not be a “foreign 
person” unless subject to control by a foreign 
person.

• Likewise, if a non-U.S. entity can demonstrate that 
a majority of its equity is ultimately held by U.S. 
nationals, then it is not a foreign entity and not a 
foreign person unless subject to control by a 
foreign person.

• In this respect, the new real estate rules follow the 
approach to review of transactions by investment 
funds involving U.S. businesses. 
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Process for Filing Under the 
New Rules
• Parties have the option of filing a joint voluntary notice 

(JVN) or a shorter declaration.
– Declarations consist of no more than five pages, and 

CFIUS is required to review them within 30 days.
– Full voluntary notices are more comprehensive – and 

CFIUS may take up to 45 days to review, can then initiate 
a 45 day investigation (which may be extended by 15 
days in extraordinary circumstances), and may refer the 
matter to the President who must make a decision within 
15 days (which occurs only rarely).

– CFIUS can, however, require a full notice to be filed after 
reviewing a declaration, in which case the longer process 
would apply. 

• Although the current rules do not address filing fees, 
FIRRMA authorizes CFIUS to charge up to the lesser of 
$300,000 or 1% of the value of the transaction.
– CFIUS has stated that the question of filing fees will be 

subject to further rulemaking.
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Questions?

Barbara D. Linney
Partner and Co-leader, 
International Trade & National 
Security Team
202.861.1611
blinney@bakerlaw.com
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For Further Information

• Review summaries of the new CFIUS rules 
published by the members of our CFIUS team.
– https://www.bakerlaw.com/alerts/new-rules-

governing-review-of-foreign-investment-in-us-real-
estate-take-effect-on-february-13

– https://www.bakerlaw.com/alerts/new-rules-
governing-review-of-foreign-investment-in-the-
united-states-take-effect-on-february-13

• Join us on Wednesday, March 18, for a webinar 
on the new CFIUS rules governing covered 
transactions involving U.S. businesses.
– https://www.bakerlaw.com/events/webinar-what-

the-new-cfius-rules-mean-for-investors-in-us-
businesses

• Contact any member of the BakerHostetler real 
estate or CFIUS teams or your relationship 
partner.
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