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New Decisions Heighten the 
Threat to Midstream Dedications

The chaotic economy of 2020 will not be soon 
forgotten. The oil and gas industry faced 
particularly difficult challenges between 

reduced demand from people staying at home and 
an international price war between Saudi Arabia and 
Russia. Those challenges led many exploration and 
production companies (the “upstream” segment of 
the market) to reduce their current production and 
postpone further drilling, as both of which can be 
quite expensive. Some went further, fighting fierce, 
nine-figure battles in bankruptcy court to escape 
both penalties for failing to provide minimum 
amounts of oil and gas to processors and transport 
firms (the “midstream” segment of the market) and 
“dedications” purporting to run with the land and 
grant one midstream firm exclusive rights in a par-
ticular area. On multiple occasions this year, this 
litigation decided whether a midstream firm had a 
nine-figure unsecured claim or a nine-figure burden 
on the debtor’s primary assets.
 The genesis of these battles is the seminal 2016 
decision of Sabine Oil & Gas Corp.,2 which held 
that many dedications were flawed and failed to 
run with the land under Texas law and thus could 
be rejected. This decision gave upstream debtors 
leverage to find alternative midstream partners or 
renegotiate. Sabine has not been universally fol-
lowed, but many midstream firms have sought to 
modify their contracts to correct the deficiencies 
the case identified.
 In 2020, three bankruptcy decisions in Delaware 
and Texas took Sabine a step further. Not only did 
they identify additional flaws that prevented dedi-

cations from running with the land, they suggested 
or held that successful dedications that ran with the 
land could nonetheless be rejected. Although many 
of these matters subsequently settled, one is on 
appeal to the Fifth Circuit. 

Introduction
 Midstream entities generally charge for their 
services by volume of oil and gas processed or 
transported. They do not want to make significant 
investments (running, at times, into the hundreds of 
millions of dollars for a single field) only to have 
the upstream firms turn to a competitor or drop pro-
duction unexpectedly. Thus, they typically require 
(1) a commitment by the firm developing the field 
to deliver minimum volumes of oil and gas or to 
pay a “deficiency fee” as compensation, and (2) a 
“dedication” of mineral rights, which purports to 
run with the land and makes the midstream party 
the exclusive provider of services in a certain area. 
Customarily, the theory of the dedication was that it 
and associated contracts were not rejectable execu-
tory contracts, but rather constituted a real prop-
erty right in the mineral estate, a limitation on the 
upstream firm’s property rights, or at least a non-
executory contract. 

Sabine and the Pre-2020 Line of Cases
 The Sabine decisions upset that theory. In 
Sabine, the Texas-based upstream debtors sought 
to reject certain gathering contracts with associated 
dedications as burdensome to their estates. The mid-
stream counterparties responded that these were not 
rejectable executory contracts under § 365 (a) of the 
Bankruptcy Code but rather were covenants running 
with the land, as the agreements stated.3 
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 The U.S. Bankruptcy Court for the Southern District of 
New York found that the right to gather or transport miner-
als was not a property right in the mineral estate, as Texas 
recognizes only five mineral rights: the rights to develop 
and lease, receive bonus payments, delay rentals and receive 
royalty payments.4 Next, the court considered whether the 
dedication represented a covenant running with the land. The 
court found that under Texas law, a covenant runs with the 
land when (1) it touches and concerns the land; (2) it relates 
to a thing in existence or specifically binds the parties and 
their assigns; (3) it is intended by the original parties to run 
with the land; (4) the successor to the burden has notice; and 
(5) the parties are in horizontal privity.5 
 The decision centered on the “touch and concern” and 
privity requirements. The court found that a covenant could 
touch and concern the land where it (1) directly “affect [s] the 
nature, quality, or value” of the mineral estate — or the mode 
of enjoying the mineral estate — “independently of collateral 
circumstances,” or (2) lessens the “promissor’s legal inter-
est in the land,” or perhaps (3) where the covenants were 
triggered by actions affecting the land, such as drilling.6 The 
court concluded that the mineral dedication at issue in this 
case did not satisfy any of these tests because, as written, it 
did not burden a real property interest. 
 The dedication applied to minerals that had been “pro-
duced” (i.e., pulled from the ground); under Texas law, those 
minerals are considered “severed” from the mineral estate 
and thus become personal property.7 The covenants were not 
triggered by an action affecting the mineral estate, nor did 
they directly affect the mineral estate or change the promis-
sor’s legal interest in the mineral estate. 
 The court found that the modern trend was to abolish 
horizontal privity as an element, but Texas had not done so. 
It stated that horizontal privity generally required that the 
original covenanting parties either be in a landlord/tenant 
or grantor/grantee relationship. A real covenant cannot be 
created by contract; it must be a reservation or limitation on 
a property interest at the time that interest is conveyed. The 
court distinguished a Fifth Circuit decision that held that 
a bankrupt pipeline owner could not sell free and clear of 
a “transportation fee” covenant because the grantor in that 
case had reserved the right to collect that fee for an affili-
ate when it sold the pipeline and associated interests.8 The 
court found that this element failed because Sabine never 
conveyed an interest in the mineral estate to the midstream 
parties. The fact that Sabine had conveyed other real prop-
erty interests, including land and a pipeline easement, was 
insufficient; only a conveyance in the mineral estate itself 
could create horizontal privity for a dedication to attach to 
the mineral estate.9 
 On appeal, the U.S. District Court for the Southern 
District of New York affirmed the bankruptcy court on 
touch-and-concern grounds without reaching horizontal priv-
ity. In addition, the Second Circuit summarily affirmed the 
bankruptcy court based on lack of privity without reaching 
the touch-and-concern requirement.

 Sabine was a controversial decision, and several courts 
leveraged different facts and the laws of different states to 
reach different conclusions.10 In Monarch Midstream, the 
U.S. Bankruptcy Court for the District of Colorado distin-
guished Sabine under Utah law, finding that a dedication of 
gas reserves “in and under” the leases attached by its terms 
to the mineral estate and qualified as a real covenant.11 
Utah’s “touch and concern” test, which required only that 
the covenant have a significant enough impact on the “use, 
value, or enjoyment of the land,” was satisfied by the dedi-
cation of minerals to a specific midstream firm.12 The court 
suggested that horizontal privity required only the convey-
ance of a real property estate from the grantor to grantee; 
Sabine’s stricter requirement that the grantor and grantee 
both hold interests in the mineral estate was an artifact of 
a separate ancient doctrine: mutual privity. Thus, unlike 
in Sabine, the conveyance by the debtor of a real property 
interest (easements) in the same area, as part of the same 
transaction that created the dedications, satisfied the hori-
zontal privity requirement.13

 In Alta Mesa, Hon. Marvin Isgur of the U.S. Bankruptcy 
Court for Southern District of Texas reached similar con-
clusions under Oklahoma law. He found that the gathering 
agreements touched and concerned the land because their 
purpose was to directly benefit the value of the oil and gas 
in the ground by making it easier to extract and market.14 
Similarly, the court found that easements granted to the mid-
stream counterparty on land appurtenant to the mineral estate 
satisfied the requirement of horizontal privity.15 

The 2020 Line of Cases
 At the close of 2019, the cases seemed to agree that 
whether a dedication could be rejected depended on wheth-
er it ran with the land under state law. In 2020, however, 
three cases — Chesapeake Energy,16 Southland Royalty17 
and Extraction Oil & Gas18 — went beyond Sabine and 
suggested that even a dedication that ran with the land 
could be rejected.
 In Chesapeake Energy, before Hon. David R. Jones of 
the U.S. Bankruptcy Court for the Southern District of Texas, 
the debtors sought to reject agreements with a pipeline firm, 
including a dedication of oil and gas produced from certain 
leases. Following Sabine, Judge Jones found that the dedi-
cation language at issue failed under Texas law because it 
only gave the pipeline firm rights in minerals that had been 
extracted from the ground and no meaningful rights with 
respect to the mineral estate. 
 However, Chesapeake Energy took two novel posi-
tions. First, it found that the dedication did not run with the 
land under the intent element, despite documents clearly 

4 Id. at 76.
5 Id. at 75-76.
6 See Sabine II, 550 B.R. 59, 80-81 (Bankr. S.D.N.Y. 2016) (internal citations and quotations omitted).
7 Id. at 66.
8 Newco Energy v. Energytec Inc. (In re Energytec Inc.), 739 F.3d 215 (5th Cir. 2013).
9 Sabine II, 550 B.R. at 68-69.

10 See Monarch Midstream LLC v. Badlands Prod. Co. (In re Badlands Energy Inc.), 608 B.R. 854 (Bankr. 
D. Colo. 2019); Alta Mesa Holdings LP v. Kingfisher Midstream LLC (In re Alta Mesa Res. Inc.), 613 B.R. 
90 (Bankr. S.D. Tex. 2019).

11 Monarch Midstream, 608 B.R. at 864.
12 Id. at 870.
13 Id. at 871-74.
14 Alta Mesa, 613 B.R. at 103.
15 Id. at 106. 
16 See In re Chesapeake Energy Corp., et al., No. 20-33233, 2020 Bankr. LEXIS 3022 (Bankr. S.D. Tex. 

Oct. 28, 2020). 
17 Southland Royalty Co. LLC v. Wamsutter LLC (In re Southland Royalty Co. LLC), Adv. No. 20-50551, 2020 

Bankr. LEXIS 3185 (Bankr. D. Del. Nov. 13, 2020).
18 In re Extraction Oil & Gas Inc., No. 20-11548, 2020 Bankr. LEXIS 3101 (Bankr. D. Del. Nov.  2, 2020) 

(“Extraction Oil”); Extraction Oil & Gas Inc. v. Grand Mesa Pipeline LLC (In re Extraction Oil & Gas Inc.), 
Adv. No. 20-50816, 2020 Bankr. LEXIS 2855 (Bankr. D. Del. Oct. 14, 2020) (“Extraction AP”). 
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stating that the parties intended the dedication to run with 
the land. Judge Jones found that the structure of the agree-
ment belied that statement. In particular, he found that the 
fact that the exclusive remedy for a breach of the dedica-
tion was a payment of money reflected a mere contract 
rather than a real covenant.19 
 Second, Judge Jones posited that even if the covenants 
at issue in the case ran with the land, such an agreement can 
still be an executory contract subject to rejection. The ques-
tion in that case would be: What, if any, benefits “remain 
post-rejection, and what future performance by the debtor is 
excused”?20 An appeal is currently pending before the Fifth 
Circuit Court of Appeals.21

 The U.S. Bankruptcy Court for the District of Delaware 
echoed these positions under Wyoming law in Southland 
Royalty, which is a helpful exemplar of how critical these 
issues can be.22 In 2018, a midstream firm (Wamsutter LLC), 
obtained a dedication as part of an agreement to spend 
approximately $350 million to upgrade the gathering and 
treatment facilities serving Southland’s Wyoming leases to 
facilitate Southland’s proposed horizontal drilling program.23 
Due to the crash in natural gas prices, the program never 
took off. In bankruptcy, no buyer was willing to purchase the 
leases subject to Wamsutter’s dedication. 
 Southland sought to reject the agreements in bank-
ruptcy, where the parties estimated that, on a discounted 
basis, Southland would owe between $413 million and 
$568 million in unpaid minimum-volume commitments.24 
Wamsutter would either have a nine-figure unsecured 
claim or a nine-figure burden on the estate’s primary asset. 
Applying Wyoming law, the court found that the agree-
ments did not contain covenants running with the land for 
essentially the same reasons as in Sabine: The dedication 
applied to personal property rather than gas still underlying 
the mineral estate, and no interest in the mineral estate was 
conveyed to Wamsutter. 
 Accordingly, the court granted the debtor’s motion 
to reject the Wamsutter agreements. However, following 
Chesapeake Energy’s lead, the court held in the alternative 
that even if the dedication and associated agreements ran 
with the land, they were still executory contracts that could 
be rejected, because Southland had an ongoing obligation to 
provide gas to Wamsutter, and Wamsutter was required to 
process it.25

 In Extraction Oil & Gas, Hon. Christopher S. Sontchi 
of the U.S. Bankruptcy Court for the District of Delaware 
found on summary judgment that two midstream agreements 
did not run with the land, and he authorized rejection to 
limit what would otherwise be approximately $100 million 
in annual midstream spending, including deficiency fees.26 
Again, following Sabine, he found that the dedication did 
not touch and concern the land because it was limited by its 
terms to “produced” minerals that had been severed from 
the mineral estate, and that the failure to convey an interest 

in the mineral estate precluded a finding of privity.27 He also 
found that the parties only expressly intended the dedication, 
and not other contractual provisions, to be covenants run-
ning with the land.28 In his rejection opinion, Judge Sontchi 
found that even if the covenants ran with the land, the agree-
ments could be rejected, and the midstream parties could 
seek no further relief from successors, as they would be 
deemed “fully compensated” by their unsecured rejection 
damages claim.29 

Implications of Post-2020 Cases
 Chesapeake, Southland and Extraction create new hur-
dles for midstream companies in major bankruptcy venues, 
and leverage for struggling upstream companies to renegoti-
ate undesirable midstream contracts. In jurisdictions follow-
ing those cases, midstream parties who altered their contract-
ing practices in response to Sabine might find that many of 
those efforts were futile, as even covenants running with the 
land might be rejected. However, these decisions might also 
push midstream parties toward seeking security in the form 
of lien or royalty interests, and they might make midstream 
firms less willing to build out or connect their pipeline infra-
structures to remote areas.  abi

Reprinted with permission from the ABI Journal, Vol. XL, No. 3, 
March 2021.
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25 Id. at *24, 42.
26 Extraction Oil, 2020 Bankr. LEXIS 3101 at *9-10.
27 Extraction AP, 2020 Bankr. LEXIS 2855 at *28-33, *41-43.

28 Id. at *23-25.
29 Extraction Oil, 2020 Bankr. LEXIS 3101 at *17-19.


