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President Biden’s Antitrust Team 
Begins to Take Form
Biden’s appointments and executive action are apparently rooted in his belief that concentration in certain industries — like pharmaceuticals, 
agriculture, health care and finance — have hurt consumers and workers and stunted economic growth.

By Carl W. Hittinger and Alyse F. Stach

Through historic executive action and key appointments, President 
Joe Biden has signaled that his administration will push for an 
aggressive application of the antitrust laws. Big tech has already 
been placed on notice that the administration views it as an 
industry that needs change, and companies across many other 
industries will also likely be under the microscope when trying to 
get their mergers through, especially where there is significant 
market concentration.

Biden’s most recent appointment of Jonathan Kanter to head the 
Department of Justice’s (DOJ) Antitrust Division is consistent with 
his previous moves to ensure that the top antitrust enforcement 
positions are filled by those with an aggressive enforcement track 
record. The White House called Kanter “a leading advocate and 
expert in the effort to promote strong and meaningful antitrust 
enforcement and competition policy.”

Kanter, while spending most of his career defending corporate 
clients, has been an outspoken critic of Google’s anticompetitive 
practices and has described current antitrust merger enforcement 
thinking as “stale.” He has 21 years of experience as an antitrust 
lawyer in private practice, where he boasts representations 
of Microsoft Corp., Cigna Corp. and several other companies 
against Google. Kanter began his legal career as a Federal Trade 
Commission (FTC) attorney, from 1998 to 2000, and then moved 
to private practice, with stints at Fried, Frank, Harris, Shriver & 
Jacobson; at Cadwalader, Wickersham & Taft; and recently as a 
partner and co-chair of the antitrust group at Paul, Weiss, Rifkind, 
Wharton & Garrison. In September 2020, he started a boutique law 
firm bearing his name, The Kanter Law Group. There, he has been 
free to specialize in representing parties with antitrust cases against 
major tech companies but without the issue of potential conflicts that 
come with being tied to a big, full-service law firm.

Kanter’s most pointed criticism of big tech came in a 2016 opinion 
piece he wrote for The New York Times in which he stated that 
Google had been accused of “troubling practices,” such as “biasing 
its search results, allowing some sites to pay for prominent display 
in search results and copying the content of others for its own use.” 
Kanter warned that Google could continue those “discriminatory and 
exclusionary practices” in new markets, such as dynamic search 
over live television. It is these views that have given credence to his 
reputation as “anti-Google” and tough on big tech.

Another key appointment was made earlier this year when Biden 
tapped Lina Khan to lead the FTC. Chairperson Khan is most well-
known for her reframing of the antitrust laws to capture conduct 
by big tech companies where traditional interpretation of those 
laws would not. Put simply, Khan looks to use the government’s 
regulatory power to police competition rather than focus solely on 
harm to consumers, which has been the hallmark of anticompetitive 
conduct. Biden also named Tim Wu, who has advocated for 
breaking up large companies, especially in the tech space, as 
special assistant to the president for technology and competition 
policy, shoring up his roster of potentially aggressive antitrust 
enforcers.

One potential wrinkle for the Biden administration could be if 
the target companies are successful in getting his appointees 
recused from their cases. Amazon has already petitioned to have 
Khan recused from their antitrust cases on the grounds that she 
had worked on a House antitrust investigation of digital platforms 
and thus already has prejudgments about their corporation. It is 
possible that the same reasoning could be used against Kanter in 
an effort to have him recused from cases involving Google, since 
he has formerly represented its rivals. Such motions could serve to 
complicate or at least frustrate the administration’s efforts to bring 
and litigate antitrust cases.

On top of these telling appointments, Biden issued a historic 
executive order last month containing 72 initiatives aimed at 
promoting competition in various industries, increasing scrutiny of 
mergers and restricting the widespread practice of employees being 
forced to sign noncompete agreements. 

Biden’s appointments and executive action are apparently 
rooted in his belief that concentration in certain industries – like 
pharmaceuticals, agriculture, health care and finance – have hurt 
consumers and workers and stunted economic growth. The 
president is positioning himself as somewhat of a “trustbuster” in the 
image of Theodore Roosevelt whose goal is to drive down prices 
while creating more competition and more well-paying jobs. The 
position the administration seems to be taking is that the antitrust 
laws, which were written more than 100 years ago, are not equipped 
to regulate companies whose size permits them to lower—rather 
than raise—prices, but at the expense of competition. Thus, a 
reframing, as advocated by Khan, or an overhaul of the antitrust 
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laws is said to be required to meet the competition issues of today. 
Biden has stated that he believes competition is paramount and, in 
particular, that competition for workers in a particular industry will 
lead to higher wages and boost the economy.

Kanter agrees. At a 2017 conference organized by the Federalist 
Society, Kanter said the “consumer welfare standard” that guides the 
application of the current antitrust laws was “out of step,” “limited” 
and “narrow,” and he advocated for Congress to formally update its 
thinking through the passage of new laws.

Legislation amending the antitrust laws to alleviate these perceived 
loopholes has been proposed by Sen. Amy Klobuchar and others, 
but it has not yet gained momentum in the House. Meanwhile, 
federal judges applying the current antitrust laws continue to dismiss 
actions by the DOJ, the FTC and other agencies as overreaching.

The administration’s approach, at least in this respect, is not a major 
sea change from the claimed goals of former President Donald 
Trump, who also set his sights on big tech. By contrast, during 
former President Barack Obama’s tenure, the country saw significant 
concentration in key industries, such as hospital mergers in the 
healthcare space and the 2011 agency approval of the Comcast-
NBC Universal merger with few restrictions. In fact, Biden’s antitrust 
enforcers have sought to unwind some of the deals consummated 
during the Obama years.

The next step for the administration will be to have Kanter’s 
nomination moved through the confirmation process. As the Senate 
did not hold his confirmation hearing prior to its Aug. 9 through Sept. 
10 recess, it is likely that it will not get to the hearing until later in 
September or in October, and it promises to be colorful. Stay tuned.
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