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#MeToo – A Brief Review

Amy J. Traub and Amanda Van Hoose Garofalo

It is clear that the #MeToo movement has spurred many actions from 
all sides, but we likely will not know its full impact for years to come. 
The authors of this article review the inception of the #MeToo move-
ment and how things have changed since the movement began.

It has been more than a year since the allegations against Harvey 
Weinstein broke in The New York Times, which unleashed one of the 

largest social media-driven movements seen to date: #MeToo. #MeToo 
did not confine itself to social media; instead, the individuals driving this 
movement screamed from their social media platforms until real change 
occurred – not just small changes made to appease some current fad, but 
truly dramatic changes that have shifted the way employers and the law 
handle sexual harassment claims.

TRIAL IN THE COURT OF PUBLIC OPINION

This has been one of the most dramatic changes—at the inception of 
the movement, people were no longer content sitting by and listening 
to allegations about some individual in power wielding that power over 
an often younger, subordinate individual to either force that individual 
into intimate interactions or expose that individual to lewd and constant 
comments on the basis of sex. Rather, they boycotted companies that 
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were accused of harboring such individuals and demanded that they be 
fired. Individuals who seemed to be at the height of their careers—such 
as Mario Batali, Ken Friedman, and Matt Lauer—came toppling down. 
These were not low-level rank-and-file employees; these were faces of 
brands. The message was clear—no one is safe, and this behavior will 
not be tolerated anymore.

Once an individual was the subject of allegations, the issue could no 
longer be swept under the rug, and instead the public demanded trans-
parency of how the investigation was handled, how long the harassment 
had gone on and the punishment doled out to the bad actor.

Some of this has changed now that a bit over a year has gone by since 
the movement began. It is now clear that there is a spectrum on which 
harassment sits. There are the allegations that rise to the level of imme-
diate termination, and there are those that do not. Although a behavior 
may not be appropriate, it appears the public agrees that it is also not 
appropriate to obliterate someone’s entire career over one errant com-
ment. In fact, to do so may lead to claims by the accused (e.g., defama-
tion, tortious interference, age discrimination, sex discrimination, etc.). 
Employers are now put in the difficult position of investigating employ-
ees’ complaints and determining not just whether the alleged conduct 
occurred but also weighing how “bad” the conduct was under a micro-
scope that did not previously exist.

ACTIONS TAKEN BY EMPLOYEES

As the movement continued, employees saw that this was their oppor-
tunity and seized it. There have been several class actions filed since the 
movement started, alleging sexual harassment and oftentimes unequal 
pay as well. Frequently, these two issues go hand in hand. From an optics 
perspective, it is easier for a jury to believe that, if there was harassment, 
there was a culture that did not value the time of women the same as 
men’s, for example. This makes it even more important for employers to 
properly document their policies against sexual harassment, their com-
plaint structure, and their investigations of and responses to all com-
plaints of sexual harassment.

In addition to filing lawsuits, members of different employee groups 
have been emboldened to stand up and ask for changes they find impor-
tant to their industry or specific job title. For instance, hospitality employ-
ees in Rancho Palos, California, collected signatures for a referendum 
to require hotels to provide housekeepers with panic buttons to guard 
against assault. Organizations like Time’s Up also speak out on behalf 
of employees who may be disenfranchised or feel disenfranchised to 
request changes or make complaints related to sexual harassment. Time’s 
Up has also assisted employees with organizing themselves to protest 
against harassment and demand change. Other employees have taken it 
upon themselves, without the assistance from outside groups, to organize 
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company-wide protests and demand changes—and changes have been 
made in response to these protests, as discussed below.

ACTIONS TAKEN BY FEDERAL AND STATE 
GOVERNMENTS

Both the federal and state governments have taken action in response 
to #MeToo. The federal government has legislation pending that would 
prohibit requiring arbitration for sexual harassment claims and would 
overhaul a 21-year-old law related to sexual harassment that occurs 
in Congress. The recent federal tax reform also commented on sexual 
harassment—businesses are no longer permitted to deduct amounts paid 
in settlement of claims related to sexual harassment or abuse if the settle-
ment is subject to a nondisclosure agreement. Additionally, many states, 
including New York, have passed their own legislation related to sexual 
harassment—banning nondisclosure agreements, banning mandatory 
arbitration, requiring training and policies, and requiring equal pay. In 
fact, more than 100 bills and resolutions related to sexual harassment 
were introduced in 2018, according to the National Conference of State 
Legislatures. It is unclear how some of these state laws will cohabitate 
with federal laws and regulations like the Federal Arbitration Act, the 
Equal Employment Opportunity Commission’s (EEOC’s) guidance and 
the National Labor Relations Board’s (NLRB’s) guidance. Since many of 
the laws have been enacted only recently or have not yet been enacted, 
it will likely take several months before we are able to see any of them 
tested in the courts.

ACTIONS TAKEN BY THE EEOC

Since the inception of the movement, the EEOC has made it all the 
more clear that eliminating harassment in the workplace is one of its 
top priorities, and the Commission confirmed, even in advance of its 
reporting year-end, that it was. Just prior to the EEOC’s year-end, the 
EEOC kicked its enforcement action filings into high gear, filing a burst 
of such actions in August. While the filings did include various protected 
classes, at least eight were sexual harassment cases. Then, in September, 
the agency filed at least 21 more enforcement actions related to sexual 
harassment.

The new actions seem to center on cases where the employer ignored 
complaints from employees, failed to have a proper complaint structure 
in place, or failed to take appropriate action in response to substanti-
ated complaints. The EEOC’s year-end reporting also confirmed that the 
Commission had made the elimination of sexual harassment a priority: 
There were 80 sex-based lawsuits filed by the EEOC during its last fiscal 
year (ending September 30, 2018)—this made up 74 percent of all cases 
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filed by the EEOC. This is a 50 percent increase from its previous fiscal 
year. Furthermore, of the 80 sex-based cases, 41 included sexual harass-
ment, 11 of which were filed in the last three days of the fiscal year.  
Additionally, sexual harassment-based EEOC charges filed by employees 
increased more than 12 percent compared to the previous year.

The EEOC has also been in the process of revising its harassment 
guidance, but that has reportedly been stalled due to the White House’s 
review of the guidance, which may be fueled by an agency clash. That is 
the clash between the EEOC and the Department of Justice (DOJ) related 
to the definition of sex under Title VII and whether sexual orientation 
is covered under that definition. The DOJ says it is not, while the EEOC 
stridently maintains that it is. While the two agencies continue to duke 
it out, there are a trio of cases awaiting a decision from the Supreme 
Court of the United States with regards to whether it will decide the 
issue.  The decision has been delayed already at least twice for most of 
the cases, and will now have to wait until next year since there are no 
more Supreme Court conferences this year. If the Supreme Court decides 
to hear the cases, it will likely settle the disagreement between the two 
agencies with any ruling it makes on such cases, which may permit guid-
ance on sexual harassment to be expedited.

Another thing that may be holding up the process is the disagree-
ment between the EEOC and the NLRB regarding whether sexual harass-
ment investigations should be kept confidential. The EEOC demands it, 
whereas the NLRB finds that an investigation related to sexual harass-
ment may be considered a discussion of job-related complaints or con-
ditions, which is protected concerted activity under the National Labor 
Relations Act. There have been reports that the two agencies are attempt-
ing to harmonize their positions in light of the increased focus on sexual 
harassment in the wake of #MeToo.

ACTIONS TAKEN BY EMPLOYERS

Employers, with the increased scrutiny from outside eyes, wisely do 
not want to appear to be lax on hot-button issues like sexual harassment. 
In order to avoid any appearance of impropriety and to reinforce that 
their culture is not one where sexual harassment would flourish, many 
employers are taking steps in addition to those required by law. Some 
are adopting policies that carve out the applicability of their arbitration 
provisions to sexual harassment claims, overhauling their sexual harass-
ment policies and training programs, retraining their highest level staff, 
and setting up new ways to report harassment complaints. Some univer-
sities have even added clauses into their contracts requiring coaches to 
report sexual misconduct or risk forfeiting their pay.

In order for employers to take these steps, they have correctly focused 
less on independent harassment incidents and instead have looked at 
the overall culture to determine where improvements can be made. The 
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goal of these improvements has been to enable employees to make 
complaints without fear of reprisal or to feel comfortable enough in their 
environment to not immediately assume that a comment or behavior was 
sexual harassment in the first place. This includes having managers lead 
by example and changing policies to encourage behavior that is not just 
legal but also cordial and collegial, and prohibiting behavior that is not. 
This goal has been made easier since the NLRB has reversed its prohibi-
tion on policies that mandate respectful workplaces.

It is clear that the #MeToo movement has spurred many actions from 
all sides, but we likely will not know its full impact for years to come.

Copyright © 2019 CCH Incorporated. All Rights Reserved. Reprinted 
from Employee Relations law Journal, Spring 2019, Volume 44,  
Number 4, pages 4–7, with permission from Wolters Kluwer,  
New York, NY, 1-800-638-8437, www.WoltersKluwerLR.com


