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ADA:

• Protects qualified individuals with disabilities 
from employment discrimination

• Defines ‘disability’ if a person has a physical 
or mental impairment that substantially limits 
a major activity

Who is protected?

Failure to engage 
in the interactive 
process violates 
the ADA

ADA Interactive Process

1. Identify what triggers the interactive 
process.

• When an employee requests accommodation

• When the employer becomes aware of the need 
for accommodation by observation and third 
party

2. Conduct a discussion or series of 
discussions.

• Collaborate with the employee to determine if 
accommodation is needed

• Determine what accommodation will help 
employee accomplish essential job functions
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• What is a "reasonable accommodation“?
– Any change or adjustment to a job or work 

environment that permits a qualified applicant or 
employee with a disability to participate in the job 
application process, to perform the essential functions 
of a job, or to enjoy benefits and privileges of 
employment equal to those enjoyed by employees 
without disabilities.

• Employers should engage in the interactive 
process to determine:

− Is a reasonable accommodation necessary?
− What kind of accommodation is being    

requested?
− Does this request pose an undue hardship?

Reasonable Accommodations

Higher Risk Groups:

• 65+ years old 

• Nursing homes and/or long-term care facility

• All ages with underlying medical conditions including:

− Chronic lung disease or Asthma

− Serious heart conditions

− Compromised Immune Systems 

− Severe Obesity (body mass index [BMI] 40>)

− Diabetes

− Chronic kidney disease

− Liver disease

ADA Coverage and COVID 19
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• Restructuring jobs

• Offering leave of absence

• Working remotely

• Modifying policies & schedules

• Providing protective gear

• Installing barriers

• Changing the workspace or equipment

• Moving the work location

Reasonable Accommodation Examples

Employee C is a receptionist at Company X. She was furloughed in March 
2020 due to the COVID-19 pandemic. Now, Company X is reopening and 
has asked Employee C to return to work. Employee C refuses, claiming she 
is afraid she will contract COVID if she comes back to work. 

Can she refuse to return to work? No. The ADA does not grant an employee a general 
right to refuse work due to a disability. Employee C’s refusal would be a total refusal to complete the 
essential functions of the job as she cannot carry out her duties as a receptionist remotely, or by any 
other means than being in the office. In any event, a generalized fear of COVID-19 is not, in and of 
itself, a covered disability under the ADA, and therefore Company X would not need to engage in the 
interactive process to determine a reasonable accommodation. 

Company X could, in good faith, allow Employee C to remain on furlough for an additional month, to 

ease her fears, but I would recommend that the end date be documented and recorded. 

Hypothetical #1
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Employee D refuses to return to work and wants to continue working from 
home. He states that he developed a generalized anxiety disorder during his 
three months in quarantine. 

What should Company Y do? As part of the interactive process, Company Y should discuss 
all workplace protocols that are in place to reduce the risk of COVID-19 (e.g., PPE, social distancing, 
staggered shifts, limited customer access, hand sanitizer, physical partitions or barriers, etc.). If 
Employee D still refuses to return to work, Company Y may require a medical certification of the 
employee’s alleged restrictions. If a leave of absence or a remote working arrangement is appropriate 
and would not constitute an undue hardship to Company Y, the ADA may require Company Y to provide 
such an accommodation. 

Company Y should attempt to put timeframe limits on that accommodation, or at least set a future time 
for reassessment of the accommodation through further interactive dialogue. In this way, Company Y 
can balance Employee D’s ADA rights, if any, with the business disruption of accommodations based on 

COVID-19 issues.

Hypothetical #2

Title VII of the Civil Rights Act
• i.e., Religious accommodations 

The Pregnancy Discrimination Act
• Pregnant workers must not be discriminated 

against

The Age Discrimination in Employment Act 
• No requirement to provide accommodation 

because of age

Accommodations Unrelated 
to Disability
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• Stigmas

• Disparate Treatment

• Disparate Impact

Pandemic Related Discrimination

COVID-19 and the people who may experience stigmas.

• Certain racial and ethnic minority groups

• People who have tested positive for COVID-19

• People with underlying health conditions

Stigma related discrimination in the workplace

• Avoidance and/or rejection

• Getting denied employment, promotion and,

• Verbal abuse

Stigmas

Pandemic Related Discrimination
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Both are discriminatory practices:

• Disparate Treatment— Intentional Discrimination

• Disparate treatment occurs when you 
purposefully treat individuals from one group 
in a way that results in a negative impact.

• Disparate Impact— Unintentional Discrimination

• Disparate Impact, on the other hand,  occurs 
when policies, practices, rules, or other systems 
that seem to fair or neutral result in a 
disproportionate impact on a protected group.  In 
other words the policy or practice you use 

unintentionally affects a protected group. 

Pandemic Related Discrimination
Disparate Treatment/Disparate Impact

Who to hire? 

• Former employees only

• Recall furloughed employees 

• New applicants

What jobs to bring back? 

Which locations?

Bringing Employees Back: 
Potential Areas of Discrimination
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Bringing Employees Back: 
Factors & Considerations

Factors 

• Priority for furloughed or former employees/volunteers

• Previously communicated recall criteria

• Applicants who prefer (or need) to work remotely

• Age or other protected characteristics

Considerations

• Job classification

• Same pay levels

• New working conditions

• Perform statistical analysis

• Review business reasons for layoffs and 
hires

• COVID-related protected groups

• Replenishing the workforce

• COVID screenings

Bringing Employees Back: 
Minimizing Legal Risk
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Suppose Company A furloughed 20 call center operators in March 2020 
due to a COVID-19 closure. Company A is now considering reopening its 
business and needs 10 operators to fill those positions. 

What are the legal and HR considerations in making these 
decisions?

Hypothetical #3

DO’S DON’TS

Engage in the interactive process with an employee to 

determine if accommodation is needed and what you can do to 

support them.

DO NOT immediately tell an employee you cannot accommodate 

before engaging in the interactive process and considering their 

request.

Enforce company policies that are designed to prevent 

workplace discrimination

Do not make statements or engage in activity related to COVID19 

that would single out individual or groups of people.

Establish business reason or selection criteria to determine 

who to layoff, furlough, return-to-work or rehire

DO NOT use furloughs and layoffs as a means for getting rid of 

problem employees without a bonafide business reason.

Seek the advice of legal counsel in the matters of hiring and 

firing due to a COVID-19 related issue.

DO NOT deny employment, promotion or bonus without the advice 

of an employment attorney.

Employer Do’s & Don’ts - Key Takeaways
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EEOC and ADA

• https://www.eeoc.gov/laws/guidance/fact-sheet-disability-discrimination

• https://www.eeoc.gov/laws/guidance/ada-your-responsibilities-employer 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-

and-other-eeo-laws

Insperity COVID-19 Resource Center: 

• https://www.insperity.com/covid-19/

• https://www.insperity.com/covid-19/transitioning-back-to-the-workplace/

• Insperity COVID-19 webinars & blogs

• Legislative summaries: Families First Act and CARES Act

• Business continuity planning & Crisis management

Resources

Shawn Bernabeu
Business Performance Advisor, Insperity
Shawn.Bernabeu@insperity.com
732-715-3977
www.insperity.com/BPA/Shawn.Bernabeu

Amy Traub
Partner, BakerHostetler
atraub@bakerlaw.com
212.589.4248 
www.bakerlaw.com
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Q&A

Comments heard on this webinar recording are for informational purposes and should not be construed as legal advice regarding any specific facts or circumstances. Listeners should not act upon the 
information provided on this recording without first consulting with a lawyer directly. The opinions expressed on this recording are those of participants appearing on the program and do not necessarily 
reflect those of the firm. For more information about our practices and experience please visit bakerlaw.com.


