2017 A NNUA L R E P O RT

Find innovation

CLIENTS AND FRIENDS OF THE FIRM

In 2017, it seemed like every industry was searching for the next
innovation, trying to create a eureka moment that would explode
onto the scene and disrupt the status quo. The legal industry
was no different.
We take a more strategic approach. We pursue innovation,
not for its own sake, but for how it helps us better serve
our clients. We find innovation through collaboration with
diverse experts. We listen intensely and share freely, helping
businesses safely deploy transformative technologies to
achieve business goals.
This year, we are proud to have helped innovation flourish by:
• Adding one of the nation’s foremost advertising, marketing
and digital media teams to provide training, counseling,
compliance and litigation services.
• Publishing our third annual Data Security Incident
Response Report, based on our work helping clients in
nearly 600 data breach incidents in 2017.
• Hosting a daylong symposium with clients, regulators and
lawyers to discuss the legal and regulatory issues of the
Internet of Things.
• Launching an initiative to analyze the impact and
potential of artificial intelligence in legal services, based
on our experience with ROSS, backed by IBM’s Watson
technology.

• Serving as a founding steward of the Sovrin Foundation
and active participant in multiple consortia, where we work
to anticipate and address legal and regulatory issues raised
by cryptocurrencies and other blockchain developments.
• Participating in the MIT Legal Forum, which generates
and fosters ideas, technology and solutions to refactor laws
for the digital age.
Today, artificial intelligence, predictive analytics and other
technologies offer a unique opportunity to reinvent how
we deliver legal services. Every day, we are creating a new
paradigm that will drive both greater efficiencies and creative
legal strategies. We aspire not only to lead, but also to be a
“voice of reason” about the impact of these changes.
We look forward to continuing to improve our services during
2018 and to helping you pursue your own innovations. Most
important, we look forward to talking with you about how we
can better serve you. If you have an idea we can work on
together, please let us know.

Thank you,

Steven Kestner
Chairman
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ADVERTISING, MARKETING AND
DIGITAL MEDIA PRACTICE

Advertising:
evolutionary
change

A new team for new media issues
With the proliferation of social networks and digital devices,
companies have never had more opportunity to engage with
consumers – or less certainty about what the law allows. As
legislation struggles to keep pace with innovation, regulators
have stepped up their game with enforcement actions
and restrictive consent decrees. The stakes for intentional
or accidental non-compliance are high and getting higher.
To help clients navigate the changing terrain, in March 2017
we added one of the nation’s top advertising, marketing and
digital media teams. The team complements our industryleading privacy and intellectual property practices and,
through its 360-degree lens, helps clients stimulate consumer
engagement, hone a market advantage and thrive under
competitive attack.
Benchmarks, boot camps and other wakeup calls
Through our work with hundreds of leading brands, we provide
valuable benchmarking intelligence on the latest advertising
and marketing strategies. In addition, we are our clients’
eyes and ears at trade shows across industries, tracking new
products, platforms and promotional techniques.

Advertising or editorial?
Personalization or privacy
invasion? As new
technologies and unlimited
access to information
transform how marketers
reach and influence
customers, we’re helping
businesses in every
industry promote their
brands both creatively
and within the law.
4

Because anyone with an Instagram account can send out
a marketing message, education must reach all levels of an
organization. Our innovative advertising law boot camp
training sessions bring everyone together – from the general
counsel to entry-level marketers – for a crash course on the
key issues. To put the learning into practice, we empower
clients with social media monitoring programs and templated
agreements with influencers and other endorsers. For clients
who want to take a deeper dive, we provide comprehensive
and targeted audits.
Strong advocacy in high-stakes cases
While prevention is a major focus, we also represent clients
vigorously in government investigations and private litigation.
For example, we have defended leading brands and Fortune
500 companies in high-profile Federal Trade Commission
and state attorney general actions; represented major brands
in high stakes Lanham Act litigation and self-regulatory
challenges; and handled bet-the-company consumer class
action litigation.

Customized advertising
law boot camps
raise awareness of
issues at every level
of the company.
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BakerHostetler has
advised Scripps on
legal matters for
more than a century.
The M&A Advisor
named the Katz
acquisition a Deal of
the Year for 2017.

THE E.W. SCRIPPS COMPANY

Acquisition signals change
in TV landscape
Once a print media pioneer, The E.W. Scripps Company (Scripps)
has reinvented itself as one of the nation’s largest independent
TV station owners. Scripps’ $300 million parallel acquisition
of Katz Broadcasting and Bounce Media continues its tradition
of innovation.
Tuning in to a fragmented market
The hyper-competitive media industry is continually evolving.
After more than a decade of focus on over-the-top (internetdelivered, or OTT) content, over-the-air (broadcast, or OTA)
delivery has re-emerged in popularity. OTA channels that
target specific audiences are especially popular with viewers
and advertisers.
As a leader in the broadcast landscape, Scripps saw the
potential in these segmented channels. Scripps was an early
investor in Katz Broadcasting (Katz), owner and affiliate of four
specialized national networks – Bounce, Grit, Escape and
Laff – that each reach more than 80 percent of U.S.
households. In 2017, Scripps decided to pursue a 100
percent acquisition of Katz and its affiliated Bounce network,
which had overlapping, but not the same, sets of shareholders.
Creative strategy wins bidding war
Scripps wasn’t Katz’s only suitor. Other suitors were
involved and another potential buyer had already made
an offer when Scripps entered the process. The selling
shareholders implemented a blind auction sealed bid for
the two companies: Katz Broadcasting and Bounce Media.
Having served as Scripps’ counsel for many years, it
was only natural that we helped Scripps structure the
potential acquisition.
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The first challenge was the timing as the sellers imposed
a six-day window to complete the bid process and select
the winner.
The second challenge was the deal structure. We coordinated
two separate but concurrent acquisitions of 100 percent
equity of two private companies with 22 shareholders.
To eliminate the risk of dissenting shareholders, we structured
the acquisitions as stock purchase transactions, not
mergers. This required signatures from all 22 shareholders
across multiple jurisdictions. We helped Scripps negotiate
both acquisition agreements and obtain all signatures in a
few weeks.
Positioned for the future
The Katz and Bounce acquisition continues the strategic
course Scripps set when it merged broadcast operations and
spun off its newspapers in 2015. It complements Scripps’
robust network of 33 television stations, radio and digital
media brands, and adds national reach and scale. Said
Scripps Chairman, President and CEO Rich Boehne,
“Acquiring these innovators will increase our opportunity to
serve the nation’s largest advertisers, who see tremendous
value in the networks’ content and the large, targeted
audiences they draw.”
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BakerHostetler
has counseled
companies in
more than 2,500
data breach
incidents.

WHOLE FOODS MARKET

On-brand data breach
response strategy maintains
quality relationships
Whole Foods Market is committed to a high-quality customer
experience. When Whole Foods learned that payment card
information may have been affected by a security incident,
we led a brand-tailored response that successfully addressed
customer concerns.
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Preparation is key to response
The Whole Foods name is a trusted brand that is important
to many consumers. When Whole Foods received information
that caused it to investigate its payment system for a potential
security incident, we immediately convened the incident
response team. The attack, we learned, was limited to
purchases made at in-store tap rooms and restaurants,
which used a different platform than did the stores’ main
checkouts. Although limited in impact, the attack could have
been the focus of intense media scrutiny, largely due to the
recognition of Whole Foods’ brand and Amazon’s acquisition
of Whole Foods weeks earlier.
We advised Whole Foods on working with law enforcement,
managed the forensics process and helped respond to
media inquiries.
Brand-forward communications take priority
One of the most critical – and visible – tasks involved
customer communications. We needed to get accurate
messaging out quickly, and at the same time reassure
the overwhelming majority of Whole Foods customers
whose cards were not affected.
Our communications strategy was tailored for the Whole
Foods customer and brand. We kept the message simple,
clear and honest – like the unprocessed foods that Whole
Foods carries. We used the messaging platforms most
important to customers. We established a call center with
reliable FAQs and efficient responses. And we answered the
questions customers cared about most: What happened?
How did it happen? What are you doing to protect me?
Turning lemons into lemonade
Although there are no winners in a data breach situation,
Whole Foods’ response is a model for companies under
cyberattack. The company’s approach to the investigation
and communications reinforced its customers’ trust.
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SIPA TRUSTEE, LIQUIDATION OF BERNARD L. MADOFF INVESTMENT SECURITIES LLC

Rising to an
unprecedented
challenge
The financial fraud perpetrated by Bernard L. Madoff Investment
Securities LLC left thousands of victims in its wake. For the past
nine years, we’ve been working to make them whole.

A massive undertaking
In 2008, BakerHostetler Partner Irving H. Picard was
appointed SIPA Trustee in the liquidation of Bernard L. Madoff
Investment Securities LLC (BLMIS), and the firm became
the Trustee’s counsel. The challenge ahead of us was
extraordinary – to untangle a web of interlocking relationships
among investors, funds and fiduciaries, and assemble more
than 1,000 complaints against major financial institutions and
others who received more funds than they had deposited.
As the cases proceeded to motions and discovery, we faced
hard-fought legal battles on every front, and were charged
with reviewing and preserving millions of pages of physical
and electronic data.
Settlements show our strength
In 2017 alone, the Trustee reached 83 settlement
agreements, recovered more than $1.2 billion and distributed
more than $282 million to plaintiffs. The most notable were
the universal recovery agreements of approximately $687
million with Thema International, $240 million with the Lagoon
Funds, and approximately $130 million with the Thema
Funds. Shortly after the new year, the Trustee distributed
more than an additional $630 million. Thus, anyone owed
about $1,385,000 in lost principal has recovered in full.
The settlements are also remarkable in light of a pending
Second Circuit appeal on extraterritoriality issues.
The appellate court’s ruling will affect almost 90 cases.

By settling now instead of waiting for the ruling, the financial
and legal community is demonstrating its faith in our position
(also evidenced by extensive, distinguished amicus briefs
in our favor).
In yet another show of support, the financial markets are also
betting on us. Distressed debt linked to the Madoff case is
currently selling for 77–78 cents on the dollar.
Inventing systems from the ground up
The BLMIS liquidation is far more than a big bankruptcy case.
It is an extraordinarily complex commercial litigation that
challenged us to create new ways to approach case
management, e-discovery and staffing. Using off-the-shelf,
modified and proprietary software, we built a platform to track
discovery in 1,000-plus cases, with more than 300 lawyers
and professionals updating data regularly. We established
electronic data rooms to make millions of pages of
documents accessible to defendants, and we created a
dedicated e-discovery advocacy and management (EDAM)
team that uses artificial intelligence and predictive coding to
reduce the number of documents reviewed. These
innovations are now widely used to help clients in other cases
throughout the firm.
Nine years in, we are still going strong, with new victories and
challenges every year. Through fierce determination and
creativity, we have recovered $12.8 billion and distributed
more than $11 billion to victims.

Total recoveries are
currently more than
$12.8 billion, of
which about $11.4
billion has been
distributed to date.
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In Brief

Acquisition brings new HQ, opportunities
for real estate company
When The Millennia Companies agreed to buy Cleveland’s Key Center, consisting of a
1.3 million-square-foot, 57-story office building, a 400-room Marriott Hotel and a 982-space
garage, it planned to move into the landmark Key Tower office building and upgrade the
property’s public areas and hotel spaces. The hefty price tag – $267.5 million for the
acquisition and more than $20 million for planned improvements – required a complex
financing structure.
In addition, a 150,000-square-foot lease with a new tenant demanded additional funding for
tenant relocations, build-out allowances and leasing costs. We helped Millennia structure
senior debt, mezzanine debt and a significant equity raise to cover the acquisition and costs of
improvements, and negotiated the new tenant lease that will increase Key Tower’s occupancy
to more than 90 percent.

Women’s initiatives flourish
We are keenly aware of the need for innovation in advancing
and promoting women in the law. In 2017, we created a
coaching program for women senior associates and junior
partners as we look to increase our number of women
equity partners. We are focused on women-centered
programming, addressing such topics as sponsorship,
promotion, leadership, networking and other professional
development sessions tailored specifically to
our women attorneys.

Investing in the future
During 2017, we helped numerous clients invest in
companies and technologies that are transforming business
and social landscapes. We closed more than 35 private
equity transactions – many involving next-generation
concepts in cybersecurity, virtual reality, robotics, housing,
entertainment and content generation and distribution.

Ohio Supreme Court overturns
breach of contract verdict
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After a trial jury awarded $43 million in damages, including
$36 million in punitive damages, to a former agent, the
second-largest single-plaintiff jury award in Ohio history,
Nationwide Mutual Insurance Company brought its appeal to
us. Our attorneys worked with Nationwide to obtain a
complete reversal of the judgment. In a decision that will
impact many Ohio businesses, the Ohio Supreme Court held
that punitive damages are not permitted in breach of
contract cases.

The Women’s Committee serves as a leader across the
firm and in the community. We have a new parent outreach
program and are piloting a sanctuary nursing mothers room.
In October, the Atlanta Committee sponsored a multi-event
campaign designed to raise awareness about local food
insecurity issues and partnered with local and national
nonprofit organizations to inform, engage and spark action
among our clients and colleagues.
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Recognitions

Am Law 100 Ranking:

54

Chambers Global 2017:
6 Attorneys
1 Band 3 Practice Area Ranking

Legal 500 United States 2017:
96 Attorneys | 25 Firm Rankings

Recognized as one of the top law firms
for client service, we were named
to the 2018 BTI Client Service 30
for the fourth consecutive year.

(Privacy and Data Security)

1 Band 5 Practice Area Ranking
(International Trade)

Chambers USA 2017:
135 Attorneys
45 Practice Areas
5 Band 1 Rankings
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