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Don’t Wait Up for the Biden 
Antitrust Revolution
We focus here on the order’s recommendations to the Antitrust Division of the Department of Justice and the Federal Trade 
Commission in particular because the FTC has had a Biden-selected chair for a considerable time. The new head of the 
Antitrust Division, Jonathan Kanter, just arrived this November.
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On July 9, President Joe Biden issued an executive order 
on Promoting Competition in the American Economy. 
According to the fact sheet that accompanied the order, in 
over 75% of U.S. industries concentration is higher than 20 
years ago. Markups have tripled. Advertised wages have 
decreased by as much as 17%. Higher prices and lower 
wages cost the median American household $5,000 per 
year. The rate of new business formation has fallen almost 
50% since the 1970s. Productivity growth has slowed. 
Business innovation has declined. Income wealth and 
racial inequality has widened. To remedy the situation, the 
executive order proposes a raft of initiatives at more than 
a dozen agencies to foster more competition across the 
economy. We focus here on the order’s recommendations 
to the Antitrust Division of the Department of Justice and the 
Federal Trade Commission in particular because the FTC 
has had a Biden-selected chair for a considerable time. The 
new head of the Antitrust Division, Jonathan Kanter, just 
arrived this November.

The president asks the DOJ and the FTC to reconsider the 
scope of certain of their guidelines, including the Horizontal 
Merger Guidelines, the Vertical Merger Guidelines and 
the Antitrust Guidance for Human Resource Professionals 
of October 2016. The president also recommended rules 
relating to the use of non-competes and other clauses that 
may limit worker mobility, data collection and surveillance 
that may harm competition, restrictions by manufacturers 
that prevent farmers from repairing their own equipment, 
agreements to delay market entry in the pharmaceutical 
industry by generic and biosimilar suppliers, unfair 
competition in the Internet marketplace, unfair occupational 
licensing restrictions and exclusionary practices in real estate 
brokerage.

Lina Khan, the new chair of the FTC, has picked up the 
cudgel on several of these recommendations and has added 

many of her own initiates. The FTC, thus far, under her 
stewardship, has withdrawn the vertical merger guidelines. 
It has also withdrawn the policy statement on the use of 
Section 5 of the Federal Trade Commission Act, which 
prohibits “unfair methods of competition.” It has suspended 
the availability of early termination of the waiting period for 
mergers filed pursuant to the Hart-Scott-Rodino Act. It has 
also reversed a policy adopted by the FTC regarding prior 
approval of certain future acquisitions in consent orders 
covering alleged unlawful proposed acquisitions.

Khan’s writings and interviews make clear why she is in 
a hurry. It has to do in part with her perception that the 
antitrust laws have failed to protect the economy for the 
reasons set for in the fact sheet. Khan blames this on the 
“Chicago School” paradigm, which has been adopted 
and implemented by the antitrust agencies and courts 
over the last four decades. That paradigm focuses on the 
protection of customer welfare: providing society with the 
maximum output that can be achieved with the resources 
available; weighing efficiencies against anticompetitive 
effects; and emphasizing a commitment to economic 
methodology and evidence-based policy. According to 
Khan, “The fixation with efficiency theory … has largely 
blinded enforcers … to many of the harms caused by 
undue market power. … The resulting system is so 
warped that … according to recent studies, [the level of 
enforcement has] resulted in higher prices … meaning that 
this philosophy is failing even on its own terms.” Rather, 
Khan appears to align herself with the New Brandeisians 
who want to “refocus antitrust on structures and a broader 
set of measures to assess market power and return the 
law to focusing on the competitive process.” This includes 
less reliance on economic analysis. According to the FTC 
chair, “there’s nothing in the antitrust statutes about what 
econometric analysis to use.”

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/statements-releases/2021/07/09/fact-sheet-executive-order-on-promoting-competition-in-the-american-economy/
https://www.ftc.gov/public-statements/2010/08/horizontal-merger-guidelines-united-states-department-justice-federal
https://www.ftc.gov/public-statements/2010/08/horizontal-merger-guidelines-united-states-department-justice-federal
https://www.ftc.gov/system/files/documents/reports/us-department-justice-federal-trade-commission-vertical-merger-guidelines/vertical_merger_guidelines_6-30-20.pdf
https://www.justice.gov/atr/file/903511/download
https://www.justice.gov/atr/file/903511/download
https://www.ftc.gov/system/files/documents/public_statements/1591498/final_statement_of_chair_khan_joined_by_rc_and_rks_on_section_5_0.pdf
https://www.ftc.gov/system/files/documents/public_statements/735201/150813section5enforcement.pdf
https://www.ftc.gov/news-events/press-releases/2021/02/ftc-doj-temporarily-suspend-discretionary-practice-early
https://www.ftc.gov/system/files/documents/public_statements/1597894/p859900priorapprovalstatement.pdf
https://www.ftc.gov/system/files/documents/public_statements/1597894/p859900priorapprovalstatement.pdf
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Khan, however, must find a way around 40 years of court 
precedents adopting Chicago School methodologies and 
rejecting the FTC when it appears to step beyond them. 
That is apparent in past efforts of the FTC but recent ones 
as well. As far as the past is concerned, in the 1970s, the 
commission instituted two shared monopoly cases, against 
major oil companies and cereal companies. Neither case 
was successful. The FTC also issued several complaints 
that were beyond the scope of the Sherman Act using its 
authority under Section 5. In theory, such cases were within 
the commission’s power. According to then U.S. Supreme 
Court in FTC v. Sperry & Hutchins, Section 5 “empowers the 
FTC to define and proscribe an unfair competitive practice, 
even though the practice does not infringe either the letter 
or the spirit of the antitrust laws.” However, the FTC did not 
fare well when respondents appealed a series of Section 5 
administrative decisions to the courts. One concern of the 
courts was a lack of evidence of anticompetitive effects.

The reason the FTC withdrew its Section 5 policy runs 
headlong into this concern. According to the FTC majority, 
the policy statement did not encompass incipient conduct; 
that is, conduct that has not manifested an actual adverse 
competitive effect, but might do so in the future. The policy 
statement of a likely anticompetitive effect, according to 
the FTC majority, “abrogated the commission’s statutory 
mandate to combat incipient wrongdoing before it becomes 
likely to harm consumers or competition.” But in coming 
to this conclusion, the commission did not confront the 
outcome of cases, such as Boise Cascade v. FTC. In that 
case, the commission challenged a delivered pricing system 
employed individually by each plywood producer in the 
southeastern United States pegged to the price of plywood 
producers in the northwestern United States. Because 
there was no allegation of collusion, the conduct did not 
violate the Sherman Act. The U.S. Court of Appeals for the 
Ninth Circuit held that the FTC provided “little more than a 
theory” of adverse effect. The court consequently refused to 
“sustain the FTC order on the basis of something less than 
substantial evidence of an anticompetitive effect.”

After a series of such decisions, the FTC pulled back and 
eventually acknowledged this pull back in 2015, announcing 
a narrow reading of its powers under Section 5. That was 
the reading that the FTC withdrew within days of Lina Khan’s 
becoming chair.

It is not just the distant past that will haunt the FTC’s efforts 
to break free of Chicago School jurisprudence. For instance, 
on June 11, the Second Circuit Court of Appeals in 1-800 
Contacts v. Federal Trade Commission vacated an FTC 

administrative decision that had found the 1-800 Contacts 
liable regarding its agreements to protect its trademark in 
its web advertising. 1-800 Contacts is an internet-based 
retailer of contact lenses. The company, like its competitors, 
advertises its product online to potential customers using 
search advertising. Search engines sell paid search 
advertisements via a bidding system: advertisers bid on 
relevant keywords at an auction hosted by the search 
engines, and the highest bidder’s ads are displayed at 
the top of the Search Engine Results Page (SERP). 1-800 
Contacts’ competitors had bid to place advertisements on 
the SERP that appears when online shoppers searched for 
“1-800 Contacts.” 1-800 Contacts began filing complaints 
and sending cease-and-desist letters to competitors 
alleging trademark infringement regarding the competitors’ 
searches for “1-800 Contacts.” Resulting settlement 
agreements prohibited the parties from using one another’s 
trademarks as search advertising keywords. The FTC issued 
an administrative complaint alleging that 1-800 Contacts 
trademark settlement agreements restrained trade in violation 
of Section 5 of the FTC Act. The commission alleged the 
agreements restrained advertising competition. Thereafter, the 
commission’s administrative opinion rejected the company’s 
argument that trademark settlements are immune from 
antitrust review. It then held that evidence of price increases 
and restrictions on truthful advertising supported a finding that 
the agreements were anticompetitive.

The Second Circuit, however, concluded that “agreements 
to protect trademark interests are ‘common, and favored, 
under the law.’” As a result, “it is difficult to show that 
an unfavorable trademark agreement creates antitrust 
concerns.” According to the court, even if the commission’s 
analysis of the trademark claim were correct, trademark 
agreements that “only marginally advance trademark policy 
can be procompetitive” because they “serve the competitive 
purpose of furthering trademark policy.” Therefore, 
“the parties determination of the scope of the needed 
trademark protections is entitled to substantial weight.” 
The court rejected outright the commission’s findings that 
the agreements had adverse price effects and apparently 
was not enamored by the commission’s findings that the 
limitation on truthful advertising was anticompetitive. This 
was enough for the court to conclude that the agreements 
do not violate the antitrust laws.

The FTC’s challenge to Qualcomm’s alleged manipulation 
of standard setting and its restricted licensing of patents 
suffered a similar fate. Qualcomm licensed its patent 
portfolio covering modem chips for cellular handsets to 

https://www.ftc.gov/sites/default/files/documents/commission_decision_volumes/volume-99/ftc_volume_decision_99_january_-_june_1982pages_1-151_including_part_1_of_the_kellogg_case.pdf
https://scholar.google.com/scholar_case?case=17980744916259885932&q=405+U.S.+233&hl=en&as_sdt=20006
https://www.ftc.gov/system/files/documents/public_statements/1591498/final_statement_of_chair_khan_joined_by_rc_and_rks_on_section_5_0.pdf
https://www.ftc.gov/system/files/documents/public_statements/1591498/final_statement_of_chair_khan_joined_by_rc_and_rks_on_section_5_0.pdf
https://scholar.google.com/scholar_case?case=15205338523849880011&q=637+F.2d+573&hl=en&as_sdt=20006
https://www.ftc.gov/news-events/press-releases/2021/07/ftc-votes-update-rulemaking-procedures-sets-stage-stronger
https://scholar.google.com/scholar_case?case=6377189833575766233&q=1-800+Contacts,+Inc.+v.+Federal+Trade+Commission&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=6377189833575766233&q=1-800+Contacts,+Inc.+v.+Federal+Trade+Commission&hl=en&as_sdt=20006
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manufacturers of such handsets (OEMs). It refused to sell 
its modem chips to OEMs that did not take a license to 
the Qualcomm patent portfolio. While Qualcomm would 
not license its patents to competing chipmakers, it would 
not assert its patents when the competitor sold its chips to 
licensed OEMs. The district court agreed with the FTC that 
Qualcomm’s royalty rates on its portfolio were unreasonably 
high, that its refusal to license rival chipmakers broke a 
promise it made to a standard setting organization that it 
would license such chipmakers, and that Qualcomm’s high 
royalties to OEMs resulted in an anticompetitive surcharge 
on the competing chip maker sales to OEMs. In essence, 
Qualcomm was accused of squeezing the competing chip 
makers by making money on unduly high royalties on its 
patents and using that money to subsidize unduly low prices 
for its modem chips.

In FTC v. Qualcomm, the Ninth Circuit reversed the 
district judgment in favor of the FTC. The appeals court 
did not agree with the district court that the refusal to 
license competing chip makers amounted to a cognizable 
anticompetitive effect, explaining that competing chip 
makers could sell their modem chips to any licensed OEM. 
Further, the panel took a clear stand on the side of excluding 
antitrust remedies even if Qualcomm breached a promise to 
the standard-setting organization, pointing parties to seek 
contractual or tort remedies for these harms. In addition, 
based upon Supreme Court precedents, a dominant firm’s 
(Qualcomm’s) price squeeze on rivals was not a competitive 
concern unless the squeeze resulted in below-cost pricing 
(which was not established in this case). And, based on 
other Supreme Court precedents, Qualcomm had no duty to 
deal with rival modem chip manufacturers in any event.

The FTC tried 1-800 Contacts and Qualcomm under 
traditional Sherman Act theories, not under challenging 
Section 5 theories. In both cases, the court was not 
impressed by the commission’s evidence of anticompetitive 
effects. This ought to give the FTC some pause about 
launching antitrust challenges to conduct under an incipient 
theory. Perhaps the commission should first focus on cases 
where the actual harm to consumers outweighs the benefits. 
Stay tuned.
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