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Background 

“The folks [NPE’s] that you’re talking about are a classic example; they don’t actually produce 

anything themselves. They’re just trying to essentially leverage and hijack somebody else’s idea 

and see if they can extort some money out of them.”  President Barack Obama, February 14, 

2013. 

“[I]n recent years, [the patent] system has also seen an explosion of abusive patent litigation 

designed not to reward innovation but to threaten companies based on questionable claims. There 

are a growing number of companies, commonly called ‘patent trolls,’ who employ these 

litigation tactics as a business model – abusing the system’s strong protections, costing the 

economy billions of dollars, and undermining American innovation.” WhiteHouse.gov – 

following the January 2014 State of the Union Address. 

Are NPE’s “ghastly monsters suffocating a burgeoning patent system, or are 

they gentle giants poised to carry out the United States patent system beyond 

the twenty-first century?”
2
   

                                                 
1
 This article was prepared by the Panel Moderator and does not reflect either his views, the views of any of the 

Panel Members, or any of their business or law firm affiliations. 
2
 Question posed by James F. McDonough III, Comment, The Myth of the Patent Troll; An Alternative View of the 

Function of Patent Dealers in an Idea Economy. 56 Emory LJ 189 (2006). Available at 

https://www.researchgate.net/publication/228137539_The_Myth_of_the_Patent_Troll_An_Alternative_View_of_th

e_Function_of_Patent_Dealers_in_an_Idea_Economy 

 

https://www.researchgate.net/publication/228137539_The_Myth_of_the_Patent_Troll_An_Alternative_View_of_the_Function_of_Patent_Dealers_in_an_Idea_Economy
https://www.researchgate.net/publication/228137539_The_Myth_of_the_Patent_Troll_An_Alternative_View_of_the_Function_of_Patent_Dealers_in_an_Idea_Economy
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Glossary  

Ex post licensing 

 licensing demanded after the technology has been independently developed and 

implemented, also known as stick licensing since it is entered under threat of patent 

litigation.  Distinguished from ex ante or carrot licensing where the technology is 

knowingly and voluntarily licensed in advance. (*) 

Lottery Ticket Troll 

 a term used by Mark Lemley and A. Douglas Melamed to describe a NPE that owns a 

patent it believes reads on a wide swath of technology, and hopes to “hit it big” with a 

large jury award. Mark A. Lemley & A. Douglas Melamed, Missing the Forest for the 

Trolls, 113 Colum. L. Rev. 2117 (2013). Available at 

http://isites.harvard.edu/fs/docs/icb.topic1272239.files/Paper01_09-10_Lemley.pdf 

 

NPE 

 Non-Practicing Entity. A broad term associated with patent trolls but sometimes 

disfavored because it includes universities and legitimate technology developers that seek 

to license technology in advance rather than after a producing company has 

independently developed it. (*). There is a spectrum of NPEs, from companies that seek 

to monetize patents of their inventions which they do not practice (examples, GE, IBM), 

companies that litigate relatively few cases where a substantial percentage go to trial, 

companies that litigate many cases, and companies that threaten litigation and generally 

settle prior to litigation or shortly after a complaint is filed (e.g., before the scheduling 

conference). The name "troll" is most often applied to the latter two instances. See also 

“Troll” below. 

PAE 

 a narrower term for patent trolls that focuses on the core business model rather than 

whether the entity is actually making use of the patented technology. (*) 

Patent Aggregator 

 an entity that acquires patents for strategic purposes as distinct from protecting a line of 

business. Aggregators often license patents non-exclusively to shareholders or other 

insiders, and then sell the patents to PAE’s to monetize. (*) 

 an entity that collects many thousands of patents and is able to force companies to take 

licenses without litigation because of the expense and infeasibility of  defending against 

such a large number of patents. (Lemley & Melamed, supra.) 

  

http://isites.harvard.edu/fs/docs/icb.topic1272239.files/Paper01_09-10_Lemley.pdf
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Patent Troll 

 an entity in the business of being – by analogy to the mythical troll that exacted payments 

from the unwary. (*) 

Payday Mugging 

 a slang term referring to the phenomenon of small start-up companies being targeted with 

litigation by patent plaintiffs immediately after receiving venture capital investment. (*) 

Privateer 

 a PAE used indirectly by a producing entity to assert patents against rivals. The privateer 

is better positioned to damage the rival because it is not vulnerable to counterassertions 

and need not be concerned with adverse publicity. The producing company may spin off 

the privateer, sell its patents, or support it in other ways. (*) 

Troll 

 (noun) a mythical, cave-dwelling being depicted in folklore as either a giant or a dwarf, 

typically having a very ugly appearance; (Google) 

 (noun) a being that lives far from human habitation, and us considered dangerous to 

human beings. Depending on the region from which accounts of trolls stem, their 

appearance varies greatly; trolls may be ugly and slow-witted, or look and behave exactly 

like human beings, with no particularly grotesque characteristic about them. (Wikipedia) 

 (verb) to fish with a hook and line that you pull through the water. (Merriam 

Webster) 

Other terms: 

 patent monetization entity 

 patent dealer 

 patent holding company 

 

(*)  www.patentprogress.org/dictionary.  “Patent Progress provides useful information and 

timely analysis for navigating the high-tech patent landscape.  We address the patent wars, trolls 

and privateers that have engulfed the technology sector in an unprecedented storm of multi-

jurisdictional, worldwide patent litigation, along with the conflicting incentives and systemic 

failure at the heart of the challenge.  Patent Progress identifies the misalignments and 

asymmetries and how the system can be reformed to promote innovation instead of conflict and 

litigation.”   

  

http://www.patentprogress.org/dictionary
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The Landscape 

The dispute over the social utility of NPE’s is one of the most contentious ones in patent 

law. There has been a 600 percent increase in the number of patent lawsuits filed since 1980. In 

recent years, litigation by NPE’s, and other like entities (see Glossary), has increased at a 

compound annual growth rate of 33 percent. NPE’s account for 84% of all U.S. patent litigation, 

and more than 10,000 companies have been sued for patent infringement at least once by a NPE. 

Some estimates suggest that companies spend more than $29 billion a year defending these 

suits.
3
 

Critics say that NPE’s do not promote innovation and are causing excessive, baseless 

litigation.  In response, and in some cases inspired by letters sent out by agents of MPHJ 

Technology, some states have passed legislation intended to curb the practice of “hold up” letters 

sent by some NPE’s.
4
 In January 2016, the Virginia Attorney General took the extraordinary step 

of creating a “Patent Troll Unit” to which alleged bad faith patent assertion claims can be 

reported.  The state may then pursue civil penalties against the purported offending entity. 

 In December, 2012, the Federal Trade Commission and the Department of Justice held a 

joint workshop on the behavior of PAE’s. The U.S. Patent Office held its own workshop one 

month later on proposed rules providing for transparency of patent ownership – to deal with the 

sometimes complex layers of NPE subsidiaries that shroud true ownership. 

 The U.S. Congress too has weighed in. In 2013, and again in 2015, a bill called the 

“Innovation Act” was introduced to curb NPE activity.  That bill stalled in the House.  

And, the President of the United States and the White House have both weighed in. In a 

Silicon Valley meeting in February, 2013, the President stated:  

The folks that you’re talking about are a classic example; they don’t actually produce 

anything themselves. They’re just trying to essentially leverage and hijack somebody 

else’s idea and see if they can extort some money out of them.   

Following his 2014 State of the Union Address, the White House released a statement 

that said:  

[I]n recent years, [the patent] system has also seen an explosion of abusive patent 

litigation designed not to reward innovation but to threaten companies based on 

questionable claims. There are a growing number of companies, commonly called ‘patent 

trolls,’ who employ these litigation tactics as a business model – abusing the system’s 

strong protections, costing the economy billions of dollars, and undermining American 

innovation.  

                                                 
3
 Corporate Counsel Magazine, February 17, 2016. Available at 

http://www.corpcounsel.com/id=1202749896538/To-Take-Out-Patent-Trolls-Team-Up 
4
 Beginning in late 2012, hundreds of US businesses began receiving demand letters from secretive patent-holding 

companies with six-letter gibberish names: AdzPro, GosNel, and JitNom. The letters stated that using basic office 

equipment, like scanners that can send files to e-mail, infringed a series of patents owned by MPHJ Technologies. 

Demands began at about $9,000 for the smallest businesses. MPHJ subsequently became the subject of a FTC 

investigation and investigations by various state attorney generals. 

http://www.corpcounsel.com/id=1202749896538/To-Take-Out-Patent-Trolls-Team-Up
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 Law firms have benefitted mightily, through contingent fee representations of NPE’s, or 

through defending their corporate clients against the NPE’s.  So too has East Texas. The United 

States District Court for the Eastern District of Texas (EDTX), with divisions located in 

Beaumont, Lufkin, Marshall, Texarkana, and Tyler, for years has far exceeded any other court in 

the country for the number of patent infringement suits filed there.
5
 Why?  As Tyler4Tech 

(www.tyler4tech.com), a group that advocates Tyler as a destination for patent litigation, puts it, 

Tyler is “IP Friendly.”  

  

  

 Is all of this really bad? We briefly examine the argument presented by both sides. 

The Case for NPE’s 

It has been argued that criticism of NPE’s is undeserved.  One argument is that NPE’s 

benefit society “by providing liquidity, market clearing and increased efficiency to the market for 

patents,” the same benefits securities dealers supply to capital markets.”
 6

  NPE’s thus create a 

market for patents such that patents become a liquid asset. This drives inventors to innovate, and 

                                                 
5
 For example, between 2012 and 2014, 2779 patent suits were filed in the EDTX, compared with 2334 in Delaware 

and 1739 in the combined Northern and Central districts of California.  Most recently however, and as reported by 

Law360 on April 7, 2016, first quarter 2016 patent lawsuit filings in the EDTX are off by 50% relative to the same 

period in 2015. Law360 attributes the decline to NPE’s having been “scared off” by the recent EDTX ruling 

invalidating a patent held by a high profile NPE (eDekka) as being unpatentable under Alice. 
6
 James F. McDonough III, supra.  
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also raises the value of patents. All of this fulfills the goal of Article I, Section 8, Clause 8 of the 

Constitution.
7
.  

The NPE’s would argue that President Obama’s statement, that NPE’s are “just trying to 

essentially leverage and hijack somebody else’s idea and see if they can extort some money out 

of them,” is logically flawed rhetoric. They would counter that, to the extent that a NPE is 

asserting a valid patent (which is not always true, of course), then it is the accused infringer who 

has hijacked the inventor’s idea without paying for it. 

 

Another argument states that NPE’s are merely a stage in the evolution of the patent 

market, which is the result of a new marketplace that values creativity in the form of ideas and 

innovations over land, energy and raw materials.
8
 It is argued that this new economy depends on 

encouraging innovation, and therefore, “defending the patent system is more important than 

keeping [a company] up and running.” 
9
 

 

NPE’s create a credible threat of litigation that an individual patent holder cannot and, so 

therefore make patents more valuable – this in turn incentivizes individuals to innovate. It also 

incentivizes product companies to design around patents they don’t wish to license. Both push 

the frontiers of innovation. 
10

 

In like vein, it has been argued that those who focus their energy on attacking NPE’s are 

“missing the forest for the trolls.”
11

  The real problem, some say, is about the quality of the 

patents being issued and how they are being interpreted, “too many patents that are interpreted 

too broadly, and a damages remedy that can award excessive awards.”  A particular criticism is 

the allowance of functional claiming, and that patent claims are not being construed to be 

commensurate with the actual invention. This argument states that patent trolls are taking the rap 

for problems with the patent system.  Rather than focusing on the trolls--the symptoms-- the law 

should turn its attention to the disease itself.
 12

  

To sum up the case for NPE’s, patent rights are essential to innovation, and would be 

useless if they cannot be enforced.  Weakening patent protection, or the ability to enforce 

patents, would only serve to dampen the fire of innovation.   

The Case Against NPE’s 

Critics consider NPE’s to be bottom feeders that acquire and assert low value or low 

quality patents, hoping for an early settlement.  They view NPE’s as “parasites of the business 

world” that “exploit the hard work and ingenuity of legitimate businesses.”
13

  They sue or 

                                                 
7
[T] o “promote the Progress of … Useful Arts, by securing for limited Times to…Inventors the exclusive Right to 

their…Discoveries. 
8
 Fred Warshofsky, The Patent Wars: The Battle to Own the World's Technology, Wiley (1994). 

9
 The Real Lesson of Blackberry, The Economist, Dec. 17, 2005. Available at 

http://www.economist.com/node/5300835 
10

 See, e.g., Michael Risch, Licensing Acquired Patents, 21 Geo. Mason L. Rev. 979 (2014). Available at  

http://www.georgemasonlawreview.org/wp-content/uploads/2014/06/Risch-Website-Version.pdf 
11

 Lemley & Melamed, supra. 
12

 McDonough, supra. 
13

 Corporate Counsel Magazine, supra. 

http://www.economist.com/node/5300835
http://www.georgemasonlawreview.org/wp-content/uploads/2014/06/Risch-Website-Version.pdf
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demand payments with the hope that companies will choose to settle rather than face costly 

litigation. They note that there is little or no downside for a NPE to assert a weak patent because 

NPE’s are immune from counterattacks.  

Moreover, critics argue that NPE litigation is lopsided. NPE’s usually have little 

information to be discovered because they don’t practice the asserted patent, they don’t have any 

business operations, and they don’t have any employees. To the contrary, the corporate 

defendant must scour its business records, interview employees, and suspend its document 

retention policy, to name just a few burdens. They note that, if the action is brought in the 

Eastern District of Texas, litigation is particularly lopsided because of the “plaintiff friendly” 

patent local rules.
14

  

On the financial side, they argue that NPE’s “drain an estimated $80 billion a year from 

the U.S. economy.”
15

 They say that NPE “patent litigation curbs innovation by diverting money 

away from spending on research and development and venture capital investing.”
16

 An MIT 

professor analyzed venture capital investing relative to patent lawsuits and estimated that 

lawsuits from NPE’s were responsible for $22 billion investment decline over a five year 

period.
17

  

And then there is the issue of congested courts. Patent litigation has increased six-fold 

since 1980, and NPE litigation represents 84% of present day patent litigation.  November 2015 

set a record for the number of patent lawsuits filed – mostly in an attempt to beat the stricter 

pleading requirements of the revised Federal Rules of Civil Procedure that became effective on 

December 1, 2015. 

To sum up the case against NPE’s, “patent trolls must be driven back under the bridge 

where they belong” if the nation’s entrepreneurial spirit is to be preserved.
18

  

Conclusion 

 

 The general attitudes toward NPE’s are mostly negative, and they’ve received a lot of bad 

press. NPE’s counter that there is a social and market benefit to their activities. As is commonly 

the case, there are arguments that favor each side of the issue.  It is unlikely that the issue will be 

put to rest any time soon, if ever. 

 

 

   

                                                 
14

 http://www.txed.uscourts.gov/cgi-bin/view_document.cgi?document=1179&download=true 
15

 Corporate Counsel Magazine, supra. 
16

 James Bessen, The Evidence is In: Patent Trolls Do Hurt Innovation, Harvard Business Review, November 2014. 

Available at https://hbr.org/2014/07/the-evidence-is-in-patent-trolls-do-hurt-innovation/ 
17

 Catherine Tucker, The Effect of Patent Litigation and Patent Assertion Entities on Entrepreneurial Activity, June 

22, 2014. Available at  http://ssrn.com/abstract=2457611 
18

 Patent Trolls Drain the U.S. Economy, The Hill, February 24, 2016. Available at 

http://thehill.com/opinion/letters/270683-patent-trolls-drain-us-economy 
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http://ssrn.com/abstract=2457611
http://thehill.com/opinion/letters/270683-patent-trolls-drain-us-economy

