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Lawyers and business professionals often do not speak 
the same language, particularly when intellectual property 
law is involved. Too often, when there is an IP issue, the 
focus is on immediate pressures rather than long term 
needs. But failing to talk broadly about the ownership 
and protection of information is not optional in today’s 
legal and business environment. To effectively protect 
enterprise value, we in business and in law must learn to 
speak a little more of each other’s lingo.

Here are some tips for leading productive boardroom 
discussions.

The Basics Bear Repeating
The best way to connect with a business is to immerse 
yourself in a working group. Visit and, if you can, do 
some work on the premises. Share meals and socialize 
with your clients. Get into the lab and onto the shipping 
floor. Find the coders and ask what they are working on. 
Offhand remarks can reveal a great deal about day-to-day 
concerns, which are really the tip of the strategic iceberg. 
Do your homework. Read up on your client’s business, its 
industry and the legal developments that affect them now 
or may in the future. It has been reported that the average 
successful job interview requires nine to 12 hours of 
research and preparation. The same is probably true for 
your client visits and status calls.

Be Concrete and Numerical
Business executives will often be dismissive of strategic 
concerns that are phrased in abstract terms, but they will 
not ignore issues with major long term impacts that can be 
addressed today.

Be prepared to talk in terms of numbers and probable 
outcomes. Always give both. Because of the difficulty 
of managing expectations about legal costs, lawyers 

are often reluctant to put a number on anything. But 
remember that most executives are quick with math and 
appreciate data, and they respect professionals who can 
provide both.

Market Structure with the Porter Forces
Before you can think outside the box, you have to 
understand all six sides of the box. In “Competitive 
Strategy: Techniques for Analyzing Industries and 
Competitors,” author Michael Porter established the 
classic model of five market forces:

 A The intensity of rivalry

 A Buyers’ power

 A Suppliers’ power

 A The availability of alternatives

 A New entrants.

In their book, “Coopetition,” Barry Nalebuff and Adam 
Brandenburger add a sixth force:

 A The power of complements.

Rivals are direct competitors. Think of suppliers as 
everyone “upstream;” the companies that make parts 
and software components; the people who train or find 
employees, contractors and temps. Even the employees 
themselves. Buyers include anyone “downstream” from a 
company’s core activities, such as distribution channels 
and sales force. Buyers and suppliers can exert greater 
pressure on your client than the fiercest competitor.

The classic new entrants are disruptive technologies: 
Products shake up a market. But a new entrant also 
can be more subtle, such as a new business model or 
a new fashion. Alternatives are what normally drive the 
price a client can get for a product or service. Buyers will 
generally not pay more than they have to get the job done. 
If screws are too expensive, they will use nails, glue or 
twine – whatever is less expensive and gets it done.
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Complements affect how buyers use or perceive your 
client’s products. The “mother of all complements,” as 
game theory expert Barry Nalebuff likes to say, is the 
duo of Intel and Microsoft. Neither makes products that 
directly compete with the other, but the companies are 
joined at the hip from the buyer’s purchase decision 
perspective.

These six competitive forces are a great starting checklist 
for meaningful dialogue with corporate decision makers. 
Like issue spotting in law, microeconomic strategy looks 
for “pinch points” that may give players enough leverage 
to affect the market for good or ill.

CEOs will not always want to talk about all this. But ask 
them this: “What keeps you up at night?” and “What do 
you have to clear off the decks to make real progress?” 
Then let them talk. What sounds like a quotidian 
operational issue usually leads to a deeper strategic 
tension. If there is an issue on the mind of the CEO, pay 
attention to it. Then go home and think about the potential 
role of IP counsel in resolving the issue.

Strategic Environment
The full strategic environment of an enterprise includes 
the ways in which various players can affect each of the 
competitive forces. It is worth asking which levers those in 
command—the owners and the government–are likely to 
pull in an attempt to affect or control the market, and how 
underlying cultures and technology will enable or hinder 
them.

To help visualize all these forces, draw a 6×5 matrix 
of the market forces versus the forces of the strategic 
environment. Label the rows suppliers, buyers, rivals, 
alternatives, entrants and complements. Label the 
columns command, owners, government, culture and 
technology. Then fill in the boxes with the insights you 
have gathered. It is a lot of work, but there is a lot at stake.

Knowledge Value Chains
Corporate leaders have long managed supply and 
distribution chains for a physical product, and that sector 
is still very important. There are analogies in the digital 
world, such as managing code sourcing, open sourcing 
and code deployments. But often the differentiating 
factor today is the knowledge base of a company—the 
information it knows and controls. Proprietary data, 
including trade secrets, employee expertise, special 
technologies, customer preferences, etc., and how a 
company develops, protects and acts on that data, is the 
heart of modern competition. Ask anyone who has spent 
time in corporate logistics: Knowledge of the logistics 
drives the management of the logistics.

Once you understand your client’s business landscape 
through examination of the market forces and strategic 
environment, you can map where the institutional 
information is coming from and going to for each major 
line of business. Note where that information is secret or 
proprietary. Note where it is public and where it is famous. 
Determine where it is being converted into wealth and 
then into cash.

It’s possible to diagram this flow as if it were a plumbing 
schematic.

Data Security
Finally, look to see at which stages such information 
may belong to someone other than your client. Today, 
perceived mismanagement of information can lead not 
just to civil exposures, but to government fines and other 
actions. 
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