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Steps in M&A Process

1. Preparing the company for sale

2. Optimizing sale value

a. Intellectual property issues

b. Commercial contracts issues

c. Employment & benefits issues

3. Conducting the sale process

4. Buyer’s perspective
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M&A Transaction Overview

Pre-Sale

Seller 
Diligence

Buyer Due 
Diligence 

(if auction, 
limited 

diligence 
phase)

Auction 
Process 

(if 
applicable)

Purchase 
Agreement 
Markups 

and 
Signing

(if auction, 
preceded by 

final 
diligence)

Closing
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Prepare Your Company for Sale

• Perform “due diligence”

• Self-audit

• Gather legal, financial and 

business data

• Start populating data room as 

early as possible
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Prepare Your Company for sale: 

Why do it?

“Why conduct pre-sale process due 

diligence? It costs me time and 

money.”

• Issue-spotting

• Keeps potential inner working 

flaws internal

• Purchase price control
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CLE Code #1

BH2017A
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Optimizing Sale Value

Optimize the value of your company 

with all the legal mechanisms you 

can control:
 IP licenses, trademarks, patents

 Commercial contracts and litigation and 
regulatory risk

 Employment agreements (non-
competes/IP assignments)

 Benefits arrangements
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Optimizing Sale Value: 

Intellectual Property 

• How healthy is your IP?

• Maintain list of IP and status

• Title analysis

• Periodic audits 
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Optimizing Sale Value: 

Intellectual Property

• Trade secret protection plan

• Current confidentiality agreements

• Market assessment of IP strength
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Optimizing Sale Value: 

Commercial Contracts & Risk

Reviewing commercial contracts:

• Expiration dates

• Assignable contracts

• Enforceable contracts
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Optimizing Sale Value: 

Commercial Contracts & Risk 

Potential litigation risks:
 Evaluate pending, threatened and imminent 

disputes to determine their risk and amount in 
controversy

 Evaluate business relationships to determine 
whether sale or merger could trigger litigation

Potential regulatory risks:
 Antitrust: Review contracts and market coverage 

to ensure that a sale or merger will not trigger 
regulatory interference

 Other regulatory: Ensure any administrative 
licenses unaffected by change of control
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Optimizing Sale Value: 

Commercial Contracts & Risk

Considerations for cross-border 

transactions:
 Copyright: Foreign copyright regimes can differ 

substantially from the U.S. system, particularly 
as it affects software

 Data privacy: If customer or employee data may 
cross international borders, particularly in 
Europe, you must ensure that you do not run 
afoul of EU and/or  local data privacy laws

 Brexit: As the UK continues to negotiate its exit 
from the European Union, regulations are in 
flux, and may require a UK-specific evaluation.
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Optimizing Sale Value: 

Employment

Identify any significant liabilities that could carry 
over to the buyer, such as:

 Ongoing or threatened labor or employment litigation

 Administrative agency investigations, audits or charges

 Latent liabilities for discrimination, harassment or 
retaliation

 Immigration compliance issues for foreign nationals

 Liability under WARN or state law Mini-WARN.

 Latent wage and hour liabilities under the Fair Labor 
Standards Act for items such as:
o Failure to pay overtime/minimum wage

o Misclassifying employees as exempt/non-exempt

o Use of unpaid interns

o Misclassification of employees as independent contractors
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Optimizing Sale Value: 

Employment 

Understand the status of employees pre- and post-sale:
 At-will or as being subject to employment contracts, 

agreements or letters

 Worker retention incentives during sale process

 “Lock-down” of critical employees during the sale 
process and afterwards (i.e. staying with the buyer)

 Identification of which employees will transition to 
buyer and which may be terminated

 Restrictive covenants on key employees:
o Non-compete

o Confidentiality

o Protection of trade secrets

o Non-solicitation

o Non-disparagement
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Optimizing Sale Value: 

Employment

Other potential concerns:

• Controlling/monitoring social media, internet, email and 
BYOD policies

• How to deal with employees on leave of absence

• Dealing with state-based employment related insurance:
 Workers’ compensation

 Unemployment insurance

 Disability insurance

• Use of mandatory arbitration agreements

• Background checks, employee privacy issues, and 
disclosure of employees’ employment files

• Dealing with unused Paid Time Off

• Payroll and Payroll Tax transition, reporting, and payment

• Absence of, or dealing with, collective bargaining / labor 
agreements
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Optimizing Sale Value: 

Employee Benefits
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Topic Issue(s)

Retirement 

Plans (e.g., 

401(k) plans)

• What to do with Seller plans (e.g., merge, terminate, continue to sponsor);

• How to treat employees under Buyer plans (e.g., eligibility, enrollment, service 

credit).

Health &

Welfare plans 

(e.g. Medical 

Plans)

• Insurance or COBRA? Seller vs. Buyer to provide continued coverage

• HIPAA Compliance

• Affordable Care Act compliance

• Other health and welfare plans (cafeteria, HSA, life insurance, disability, etc.)

• Managing third party relationships

Incentive 

Arrangements

For both rank-and-file and executive and other key employees, how to deal with:

• Commissioned employees

• Other cash incentives and bonus arrangements

• Severance

• Retention pay

• Stock/equity incentives

• Acceleration of obligations in a change of control

Deferred 

Compensation

• Compliance with Internal Revenue Code Section 409A statutory scheme 

applicable to deferred compensation and incentive arrangements and plans 

(whether payable in cash or equity)

• Applicability of the so-called “Golden-Parachute” rules on accelerated executive 

compensation arrangements upon a Change in Control



Conducting the Sale: Process

As the seller, how are you conducting the sale process? Identified a buyer, or 
using an auction process?

Should you hire a financial adviser to conduct an auction? 
 Select a financial adviser who knows your industry and can identify proper 

universe of potential buyers

Steps:
 Advisers help prepare data room for it to be as complete as possible once 

opened while withholding competitive/sensitive information until later in the 
process

 Adviser will prepare or help prepare a confidential information memorandum 

 Send to wide group of potential buyers selected by adviser and draw indications 
of interest

 Management presentation to smaller group of bidders “in the game”

 Can attractive bidders finance their purchase?

 Lawyers prepare a draft purchase agreement to this smaller group and require 
mark-up to determine if there are deal issues

 Smaller group conducts in-depth diligence 

 Receive final bids
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Conducting the Sale: Price

• May be paid in cash, stock of the acquirer 
(where the sellers become just as interested 
in the health of the buyer (because they will 
own stock in the buyer) as the buyer is in 
them)

• Consider alternatives to a reduced purchase 
price that either provide additional security 
to buyer or allow buyer to finance the 
purchase price over time:

 Earnout

 Deferred Payment
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Conducting the Sale: Purchase 

Agreement
Provision Issue(s)

Representations & 

Warranties

• At least two purposes: (i) complete disclosure/diligence process 

by creating disclosure schedules; (ii) give buyer remedy in case 

undisclosed matters are discovered post-closing

• Pre-sale diligence assists in the disclosure schedule process

• Need to be true at signing and closing of purchase agreement

• Will survive post-closing for some (negotiated) period of time

Indemnification/ 

other remedies

• Remedies for losses arising out of seller’s breach of 

representations and warranties or covenants agreed to in 

purchase agreement

• Key terms include the indemnification cap, basket, de minimus

• Buyer use of escrow or holdback amount to offset losses

• Purchase agreement usually contains a post-closing adjustment 

to account for working capital and other assets of company upon 

closing – separate dispute resolution mechanism post-closing

• Representation and warranty insurance as a tool (see below)

Closing conditions • Can include: third party consents, regulatory consents, 

employment agreements, other certificates and deliverables, 

other ancillary documents, 
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Buyer’s Perspective

• Inverse of all of the above – looking 
in the due diligence process for 
something to decrease value – pay 
special attention to IP

• Purchase price protection to hedge 
against risks discovered during due 
diligence process:

 Reduce the purchase price
 Escrow account or holdback amount
 Offset losses against earnout or other deferred 

compensation 
 Rep & warranty insurance
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Buyer’s Perspective: R&W 

Insurance

• Special concerns for software companies

• Insurers offer buy-side or sell-side

• Making your bid stand out
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Buyer’s Perspective: R&W 

Insurance

• Key terms:
 Premium
 Coverage 
 Retention 
 Escrow
 Limits 
 Due diligence fees
 Policy period
 Cost split 

• Issues and pitfalls
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Takeaways

• Preparation for a sale is key, and as buyer 
you should look for this preparation in the 
target company

• Simple but key preparatory steps will 
optimize sale value

• Purchase agreement will present certain 
key negotiation issues regardless of sale 
process

• Rep and warranty insurance is a tool to 
assist negotiation and resolve sticky 
indemnification issues
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Questions?
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