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Shannon McCue focuses his practice on patent 
and technology law. Possessing a depth of expe-
rience in intellectual property, his background 

includes working with clients in the technology 
industry to formulate strategies for the procure-
ment and protection of IP rights, including pat-
ents, trademarks, copyrights, and trade secrets. 
Mr. McCue can be reached at 216.861.6847 or 

smccue@bakerlaw.com. 

Social media is an unchecked wild fire that burns 
throughout society. Whether the motivation is pure 
entertainment, the ability to connect and interact, or 
perhaps the promise of fame and fortune, children 
and adults flock to the various social media outlets 
and pour content in. This content, whether created by 
the user or obtained from another source, is subject 
to copyright law and may touch on other property 
rights such as trademark, publicity, or privacy rights. 
In addition, other regulations apply to govern post-
ing of sponsored content. Finally, end-user agree-
ments, which are given about as much attention as 
the wrapper on a candy bar, often govern disputes 
over these rights. These agreements also address the 
consequences for improper or unlawful conduct and 
the rights of the social media site to make additional 
use of posted content, user interactions and data 
obtained therefrom. Apart from the individual user, 
corporate users must consider the implications of 
employee-posted content, sponsored content, third-
party posts, or interactions with their social media, 
and infringement of intellectual property rights. 

This article looks at the current legal landscape 
on popular social media sites to better understand 
the rights and ramifications relating to their use. 
It starts with a comparison of intellectual property 
provisions in Facebook, Pinterest, Twitter, YouTube, 
Vimeo, and Instagram. Additionally it looks at the 
user agreements to see what rights users have when 
they post material, and what rights the social media 
sites obtain in posted content.

As outside counsel, we often are called on to 
address these issues when clients find their protected 
material posted by third parties or when another 
party has complained that their protected material 
has been posted by the client or its employee. Usually, 
we are dealing with material on one specific social 
media site such as YouTube, Facebook, Twitter, etc. 

Copyright Claims
While the Digital Millennium Copyright Act 

(DMCA) largely defines how these sites respond to 
claims of copyright infringement, each site has its 
own policy, and as a practical matter some sites are 
more responsive than others. Therefore, it seems 
useful to compare the policies of some of the more 
popular social media sites. Because all of the social 
media sites are bound by the DMCA, all of the sites 
require that the notice itself comply with the DMCA. 
This means that the notice is made with a good faith 
belief that the use is unauthorized, that the notice 
provides a description of the infringement and its 
location on the social media site, and that the notice 
includes a statement, under penalty of perjury, that 
the person providing notice is the owner of the work 
or otherwise has an exclusive right in the work. In 
terms of responsiveness, sites typically take down 
properly noticed works within 24 hours to comply 
with the DMCA’s requirement that the service pro-
vider act “expeditiously.” 

The differences in the various sites’ policies focus 
on practical issues such as whether the person pro-
viding notice must have an account on the particular 
social media site to use an online notice system, and 
whether the notice sufficiently describes the infring-
ing work and its location. Image- and video-driven 
sites present a unique challenge in communicating 
the scope of infringement when a particular image 
or video has gone viral. For example, Pinterest rec-
ommends including a copy of the image and a state-
ment requesting that “all pins containing the image 
be removed.” Pinterest also explains that its ability 
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to take down accused works is limited to identical 
copies of the image and notes that resized or altered 
images cannot be detected. Other sites recommend 
including the URL and indicating that if there is wide-
spread infringement, each URL should be identified 
in the notice to have the infringing works taken down. 
On the flip side, the DMCA requires service provid-
ers to give the alleged infringer an opportunity to 
respond and have the material reposted if a response 
is provided. Exhibit 1 summarizes copyright policies 
on the surveyed social media sites. 

Trademark Claims
For trademarks, there is no equivalent provision to 

the DMCA that requires service providers to take down 

infringing works, but the sites we surveyed all have 
written trademark policies and often provide an online 
form for notices. From personal experience, Facebook 
and YouTube are responsive to these requests, and it is 
expected that the other sites also would be responsive. 
Apart from traditional trademark infringement, some 
sites have developed their own policies on permitted 
uses of trademarks. For example, Twitter has a trade-
mark policy for promoted products that prohibits:

• Including other brands within your Promoted 
Tweets in a misleading way: Promoting Tweets 
with text that misleads users about the advertis-
er’s brand affiliation may be considered a trade-
mark policy violation.

• Including other brands in your off-Twitter 
content in a misleading way: Sharing links, 

Exhibit 1—Copyright Policies

Twitter
Facebook/ 
Instagram Pinterest Vimeo YouTube

Account required Yes No No No Yes (gmail)

Online form https://support.
twitter.com/
forms/dmca

https://www.
facebook.com/
help/contact/
208282075858952

https://help.
instagram.
com/contact/
372592039493026

https://www.
pinterest.com/
about/copyright/
dmca-pin/

https://vimeo.
com/dmca/
claim

https://www.
youtube.com/
copyright_
complaint_form

Accepts notice 
other than through 
online form

Yes—mail 
or email

copyright@
twitter.com

Yes—mail, fax 
or email

ip@fb.com

ip@instagram.com

Yes—mail 
or email

copyright@
pinterest.com

Yes—mail 
or email

dmca@vimeo.
com

Yes—mail, 
fax or email

copyright@
youtube.com

Special instructions 
for notice

None Recommends 
including URL 
leading directly 
to infringing content

Recommends 
URL leading to 
infringement 
or at least URL 
showing where 
reference is 
found

Include language 
in notice for 
images: “Remove 
all pins containing 
the image”

Recommends 
URL leading 
to infringing 
content

None

Stated limitations 
on response

Only identical 
images are 
removed – resized 
or altered images 
cannot be found 
by their software



JANUARY 2017 T h e  L i c e n s i n g  J o u r n a l  3

images, or other embedded media that create 
user confusion regarding the advertiser’s brand 
affiliation may be considered a trademark policy 
violation. This includes content within Promoted 
Tweets as well as account information such as 
background, profile photo, profile header, bio, 
and Web site.

• Featuring brands within your Promoted 
Trends in a misleading way: Selecting Promoted 
Trend names that feature trademarked brands in 
a way that misleads users about the advertiser’s 
brand affiliation may be considered a trademark 
policy violation.

Vimeo recommends that users try to resolve trade-
mark disputes themselves by contacting the infringer 
first before filing a complaint form. Once a complaint 
form is filed, Vimeo’s policy states that it will inves-
tigate the claim and take action when appropriate. 
YouTube is unique in that it has separate online forms 
for reporting trademark infringement and advertise-
ments of counterfeit goods on its site. Exhibit 2 sum-
marizes our findings.

Social Media User 
Agreements

Social media users come in all shapes and sizes, 
ranging from individuals to large corporations. Users 
post text, images, video, and sound files on social 
media sites. As discussed above, all of this content is 
protected by copyright law, and in some cases other 
rights may apply to the content, such as rights of 
publicity, trademark rights and such. The question 
becomes this: What rights do users have once they 
post content on a social media page? This article sur-
veys popular social media user agreements with this 
question in mind.

Overall, as some might expect, the policies provide 
the social media sites broad rights to use content. In 
every policy, the social media site received a “world-
wide, non-exclusive and royalty free” right to use the 
posted content. The bundle of rights granted with each 
license, however, varies from site to site. In Exhibit 3, 
we compared the specific license granted and the term 
of the license for several social media sites.

License Rights
Facebook provides a brief statement of its rights, 

taking only a “right to use” any content posted on 
its site. Because “use” is not a defined term under 
the copyright act, it is unclear what this “use” right 
encompasses from a copyright perspective. Other 
sites provide lengthier and more specific descrip-
tions of the license scope, including rights to copy, 
transmit, distribute, publicly perform, adapt, modify, 
publish, transmit, display and distribute the content. 
Of note, some sites (Pinterest, YouTube, and Vimeo) 
also obtain the right to make derivative works.

The concern with derivative works is that the user 
loses control over downstream works. These down-
stream works are not copies and, therefore, the user’s 
work is subject to the editorial and creative whim of 
the social media sites. Moreover, because each site 
obtains this license royalty free, any profit from the 
user’s work is not shared with the user. Vimeo lim-
its the scope of its right to create derivative works 
by specifying that the derivative work is created for 
the purpose of: (1) displaying the video on Vimeo; 
(2) displaying it through a third-party Web site or allow-
ing the users to embed the video on a third-party site; 
(3) promoting Vimeo; and (4) archiving the video. 
Vimeo requires that the user also give other users the 
right to make derivative works to the extent needed 
for viewing the videos. 

Exhibit 2—Trademark Policies

Twitter
Facebook/ 
Instagram Pinterest Vimeo YouTube

Account required No No No No Yes (gmail)

Online form https://support.
twitter.com/
forms/trademark

https://www.facebook.
com/help/contact/
208282075858952

https://help.instagram.
com/contact/
372592039493026

https://www.
pinterest.
com/about/
trademark/
form/

https://
vimeo.
com/help/
violations/
trademark

Trademarks:

https://www.youtube.
com/reportingtool/
trademark?rd=2

Counterfeits:

https://www.youtube.
com/reportingtool/
counterfeit?rd=1
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Exhibit 3
Twitter Facebook Instagram Pinterest YouTube Vimeo

License By sub-
mitting, 
posting or 
displaying 
Content on 
or through 
the Services, 
you grant 
a world-
wide, non-
exclusive, 
royalty-free 
license (with 
the right to 
sublicense) 
to use, copy, 
reproduce, 
process, 
adapt, 
modify, pub-
lish, trans-
mit, display 
and distrib-
ute such 
Content in 
any and all 
media or 
distribution 
methods 
(now known 
or later 
developed).

You grant 
a non-
exclusive, 
transfer-
able, sub-
licensable, 
royalty-free, 
worldwide 
license to 
use any IP 
content that 
you post on 
or in con-
nection with 
Facebook 
(IP License).

You hereby 
grant to 
Instagram a 
non-exclusive, 
fully paid and 
royalty-free, 
transferable, 
sub-licensable, 
worldwide 
license to use 
the Content that 
you post on or 
through the 
Service, subject 
to the Service’s 
Privacy Policy, 
including but 
not limited 
to sections 
3 (“Sharing 
of Your 
Information”), 
4 (“How We 
Store Your 
Information”), 
and 5 (“Your 
Choices 
About Your 
Information”). 
You can choose 
who can view 
your Content 
and activi-
ties, including 
your photos, as 
described in the 
Privacy Policy.

You grant 
Pinterest and 
its users a 
non-exclusive, 
royalty-free, 
transferable, 
sublicensable, 
worldwide 
license to use, 
store, display, 
reproduce, 
re-pin, modify, 
create deriva-
tive works, 
perform, and 
distribute your 
User Content 
on Pinterest 
solely for the 
purposes of 
operating, 
developing, 
providing, 
and using 
the Pinterest 
Products. 
Nothing in 
these Terms 
shall restrict 
other legal 
rights Pinterest 
may have to 
User Content, 
for example 
under other 
licenses. We 
reserve the 
right to remove 
or modify User 
Content for 
any reason, 
including User 
Content that 
we believe 
violates these 
Terms or our 
policies.

You hereby 
grant YouTube 
a worldwide, 
non-exclusive, 
royalty-free, 
sublicenseable 
and transferable 
license to use, 
reproduce, dis-
tribute, prepare 
derivative works 
of, display, 
and perform 
the Content in 
connection with 
the Service and 
YouTube’s (and 
its successors’ 
and affili-
ates’) business, 
including with-
out limitation 
for promoting 
and redistribut-
ing part or all of 
the Service (and 
derivative works 
thereof) in any 
media formats 
and through any 
media channels. 
You also hereby 
grant each user 
of the Service 
a non-exclusive 
license to access 
your Content 
through the 
Service, and 
to use, repro-
duce, distribute, 
display and 
perform such 
Content as per-
mitted through 
the functionality 
of the Service 
and under 
these Terms of 
Service.

By submitting a video, 
you grant Vimeo and 
its affiliates a limited, 
worldwide, non-
exclusive, royalty-free 
license and right to 
copy, transmit, distrib-
ute, publicly perform 
and display (through all 
media now known or 
hereafter created), and 
make derivative works 
from your video for the 
purpose of (i) display-
ing the video within 
the Vimeo Service; 
(ii) displaying the video 
on third party web-
sites and applications 
through a video embed 
or Vimeo’s API subject 
to your video privacy 
choices; (iii) allowing 
other users to play, 
download, and embed 
on third party web-
sites the video, subject 
to your video privacy 
choices; (iv) promot-
ing the Vimeo Service, 
provided that you have 
made the video pub-
licly available; and 
(v) archiving or preserv-
ing the video for dis-
putes, legal proceedings, 
or investigations.

LICENSE TO OTHER 
USERS- You further 
grant all users of the 
Vimeo Service permis-
sion to view your 
videos for their per-
sonal, non-commercial 
purposes. This includes 
the right to copy and 
make derivative works 
from the videos solely 
to the extent necessary 
to view the videos. 
The foregoing licenses 
are in addition to any 
license you may decide 
to grant (e.g., a Creative 
Commons license).
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At present, it does not appear that social media 
sites have a strong interest in leveraging their 
licenses to create additional income streams. Most 
social media sites work on an advertising revenue 
model, leveraging their network of users and data 
gleaned from those users’ interactions with the 
social media site. They are not in the business of sell-
ing compilations of cat videos or kitty of the month 
coffee mugs. If they chose to do so, the license 
agreements for most sites would permit the social 
media site to use images posted on the site on other 
products as a copy applied in another medium, or 
as a derivative work. In instances where the license 
extends broadly to third parties or the social media 
site has the ability to provide sublicenses, the social 
media site could sublicense its rights to a third party 
that is in the business of cashing in on content. This 
leads to the question of how long these rights last.

In all but a few instances, the rights are perpetual, 
suggesting that social media sites could continue to 
use content from user posts long after the posts have 
faded from memory or even when they have been 
taken down. Notably, Facebook terminates the license 
when the content is taken down or the user’s account 
is deleted. Vimeo also terminates its license when vid-
eos are removed but retains the right to keep archive 
copies of videos.

Overall, users who place content on social media 
sites provide broad licenses to their content. For 
users who want to leverage the expanse of these 
social networks, there are benefits to placing content 
on social media. These benefits must be accepted 
with the understanding that it may be difficult if 
not impossible to control downstream uses of the 
content within the social media site and beyond if 
sublicenses are granted.

Term This IP 
License 
ends when 
you delete 
your IP con-
tent or your 
account 
unless your 
content has 
been shared 
with others, 
and they 
have not 
deleted it.

The above 
licenses 
granted by you 
in user com-
ments you 
submit are 
perpetual and 
irrevocable.

The above licenses 
will continue unless 
and until you remove 
your videos from the 
Vimeo Service, in 
which case the licenses 
will terminate within a 
commercially reason-
able period of time. 
Notwithstanding the 
foregoing, the license 
for legal archival/
preservation purposes 
will continue indefi-
nitely. Please note that 
removed videos may be 
cached in search engine 
indices after removal 
and that Vimeo has 
no control over such 
caching.


