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But there is another, largely dis-
regarded option that can help com-
panies fight back against corrupt 
demands or the retaliation that comes 
from refusing them: international in-
vestment treaties. These treaties allow 

companies that are subject to mis-
treatment by foreign governments—
such as payback for rejecting bribery 
demands—to sue those governments 
for damages, or gain leverage in resist-
ing the corrupt requests. Properly 

employed, they can provide a secret 
weapon in a corporate anti-corruption 
program.

Traditional “Supply-Side” 
Compliance Programs

Most compliance programs focus 
on the supply-side of bribery. That 
is, they focus on employees’ actions 
in offering or paying bribes, typically 
through training, formal corporate 
policies, and monitoring of expen-
ditures. The goal is to discourage, 
detect, and punish those within the 
company who make illegal payments.

Rarely do compliance programs 
address the demand-side of bribery—
the actions of the foreign officials 
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s global anti-corruption enforcement 

has increased, so has the volume 

of advice on developing effective 

anti-bribery compliance programs. 

But little guidance has dealt with the scenario 

in which bribery blends with extortion: local 

officials threaten to take adverse regulatory 

action, or to give government business to a 

competitor, unless the company pays an illegal 

bribe. The traditional compliance approach to 

such threats: tell employees not to pay, regardless 

of the consequences, hope that they comply, then 

discipline them if they have not – by which point, 

the damage is done.
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soliciting the bribes—by seeking 
to punish and deter those officials’ 
conduct. That is unsurprising. Polic-
ing public officials is traditionally the 
domain of the local government, not 
the foreign company doing business 
in that country. DOJ does not credit 
such efforts; its charging and settle-
ment policies prioritize internal con-
trols over corporate personnel, rather 
than attempts to push back against 
corrupt government actors. Thus, the 
usual advice regarding bribe de-
mands is straightforward: just say no.

But while “no” is the right answer, it 
may not be enough. Even well-trained 
employees can face enormous pres-
sure to make illegal payments. “No” 
could result in the loss of an important 
contract or project to a competitor with 
fewer scruples, possibly from a country 
with a weaker anti-corruption record. 
Or it could mean the retaliatory denial 
of a critical license, potentially shutting 
a business down. 

Under such circumstances, employ-
ees may well cave in, violating corpo-
rate policy in hopes of avoiding both 
catastrophe and detection. That such 
bribery was born of extortion will 
provide little solace when the DOJ 
calls; its FCPA prosecution guidelines 
do not treat regulatory threats by lo-
cal officials as a mitigating factor, and 
the bar for asserting a duress defense 
is high, likely requiring the threat of 
physical harm. The UK’s Ministry of 
Justice has taken a similar position.

Using treaties to attack  
bribery’s “demand side”

What is a well-meaning company to 
do? International investment trea-
ties may help. These treaties allow a 
company that is mistreated by foreign 
government officials to pursue legal 

action for damages against that gov-
ernment. For example, under a U.S.-
Argentina investment treaty, if a U.S. 
company forms a subsidiary or builds 
a factory in Argentina, the Argentinian 
government may not expropriate that 
business or asset without full compen-
sation, may not unfairly discriminate 
against it in favor of local competitors, 
and must provide certain minimal 
standards of treatment under interna-
tional law, such as “fair and equitable” 
treatment. If the Argentinian govern-
ment violates those requirements, the 
company can pursue a claim against 
Argentina through international 
arbitration, and any resulting dam-
ages award can be enforced virtually 
anywhere in the world.

Since the early 1990s, companies 
have pursued hundreds of arbitra-
tion claims against governments 
under these treaties. Among other 
things, companies have success-
fully brought investment claims in 
response to unwarranted regulatory 
harassment, improper tax penalties, 
wrongful termination of concession 
contracts, and arbitrary refusal to 
grant permits. In some cases, such 
as the famed arbitration brought by 
former Yukos shareholders against 
the Russian government, these claims 
have resulted in damage awards well 
over $1 billion.

In fact, according to information 
from the United Nations Conference 
on Trade and Development, many 
of the jurisdictions presenting the 
greatest compliance risk are parties 
to numerous investment treaties and 
have been the subject of international 
arbitration claims under those treaties. 
Among them are Russia (#119 on the 
Transparency International Corrup-
tion Perceptions Index, 62 investment 
treaties in force, 18 investment treaty 
arbitrations), Uzbekistan (#153, 51, 4), 
Venezuela (#158, 32, 39), Pakistan 
(#117, 34, 7), and Kazakhstan (#123, 41, 
12). Of the lowest-ranked forty coun-
tries on the Transparency International 
list, all but one had multiple invest-
ment treaties in force.

These treaties, and the arbitration 
claims they authorize, give compa-
nies a powerful weapon in combating 
demands for bribery and promoting 
compliance with anti-corruption 
laws. There is a substantial argument 
that punishing a company for refus-
ing to comply with a bribery de-
mand—whether by denying a license 
application, engaging in regulatory 
harassment, or referring business 
to a corrupt competitor – would 
violate a typical treaty. The “fair 
and equitable treatment” standard, 
found in virtually every such treaty, 
includes the requirements of “trans-
parency,” protection of the investor’s 
“legitimate expectations,” procedural 
propriety and due process, good faith, 
and freedom from coercion or harass-
ment. As explained by the arbitra-
tion tribunal in EDF (Servs.) Ltd. v. 
Republic of Romania, ICSID Case 
No. ARB/05/13, solicitation of bribes 
(let alone retribution for failure to 
pay them) would arguably breach 
that standard:
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  [I]nternational invest-
ment treaties . . . and the 
arbitration claims they au-
thorize, give companies a 
powerful weapon in combat-
ing demands for bribery and 
promoting compliance with 
anti-corruption laws.

”

“



[A] request for a bribe by a State 
agency is a violation of the fair and 
equitable treatment obligation 
owed to the Claimant pursuant to 
the [treaty], as well as a violation of 
international public policy, and . . . 
exercising a State’s discretion on the 
basis of corruption is a . . . funda-
mental breach of transparency and 
legitimate expectations.

Although very few companies have 
used investment treaty claims to fight 
back against bribery demands and 
related retaliation, that may change. 
Recently, in Aven v. Costa Rica, a 
group of investors in a real estate 
project in Costa Rica filed an arbitra-
tion against the Costa Rican govern-
ment under the Central American-
Dominican Republic-United State 
Free Trade Agreement, alleging that 
after they rejected environmental 
regulators’ demands for bribes, the 
government suddenly shut down the 
project based on alleged environmen-
tal concerns, and initiated criminal 
proceedings against the investors. 
The investors claim that this violated 
the treaty, and seek over $100 million 
in damages.

Of course, it may not be neces-
sary to sue in order to use invest-
ment treaties to resist bribery de-
mands. The mere prospect of such 
claims, which may lead to expen-
sive litigation and large damages 
awards, may be enough at least to 
gain a government’s attention. This 
is particularly valuable in cases 
where local or regional officials, 
or lower-level federal officials, are 
issuing the corrupt demands. Be-
cause it is the national government 
that is liable under the treaty, the 

threat of a treaty claim can help a 
company to enlist the help of cen-
tral authorities who might other-
wise pay less attention to a foreign 
company’s complaints.

Incorporating investment 
treaties into a compliance 
program

To use investment treaty protec-
tions in its compliance strategy, a 
company can take several steps. First, 
determine whether its assets, opera-
tions, or subsidiaries in the relevant 
jurisdiction are covered by an invest-
ment treaty. This may require an 
analysis of the ownership chain of the 
business or assets and the text of the 
particular treaty at issue. Even if the 
home country of the ultimate parent 
entity has no investment treaty with 
the jurisdiction where the operating 
business is located, a different treaty 
may apply if the operating business is 
owned through a subsidiary based in 
a country that does have such a treaty. 
Thus, for example, if a U.S. company 
owns an operating business in China 
through a German subsidiary, that 
operating business may be protected 
under the China-Germany bilateral 
investment treaty.

Second, make sure relevant per-
sonnel are informed of the availability 
of treaty protection and can com-
municate as needed to assert it. Line 
personnel and managers in high-risk 
markets should report such inci-
dents of bribe-seeking up the chain 
to regional managers and compli-
ance officers. Likewise, compliance 
personnel who learn of those inci-
dents should be ready to coordinate 
with relevant operational managers, 

in-house litigation counsel, and out-
side counsel to explore the possibility 
of an investment treaty solution.

Third, consistent with local laws 
(such as restrictions on covert 
recordings), encourage employees 
to preserve any evidence of bribery 
demands. Those demands are often 
difficult to prove; in the EDF case, 
the tribunal rejected the company’s 
claim that officials declined to 
renew the company’s government 
contract because it refused to pay a 
bribe, finding that the company had 
failed to provide “clear and convinc-
ing evidence” of the solicitation. A 
company seeking to press such a 
claim may bear a heavy burden of 
proof.

Conclusion
Fighting bribery is a challenge that 

global companies will continue to 
face for decades to come. A proper 
internal compliance program, aimed 
at discouraging employees from 
offering or paying bribes, remains 
essential to facing that challenge. 
But investment treaties can provide a 
useful supplement, helping to ensure 
that demand for bribes does not lead 
to supply, and that good corporate 
citizens are not forced to pay the 
price for their virtue.
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D.C. A former federal white-collar 
crime prosecutor, Mr. Robbins has 
represented multinational corpora-
tions and foreign sovereign govern-
ments in international arbitrations 
under investment treaties, as well as 
in FCPA investigations.
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