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M U N I C I PA L S E C U R I T I E S

BNA Insights: When the Buck Stops With You-
Municipal Officials Facing Increased Scrutiny for Bond Offerings

BY JOHN CARNEY AND BRIAN SONG

‘‘M unicipal officials have a personal obligation
to ensure that investors are provided with
complete and accurate information about

the issuer’s financial condition.’’ - Rosalind Tyson, Di-
rector of the SEC’s Los Angeles Regional Office. (Secu-
rities and Exchange Commission Press Release (Oct.
27, 2010))

On April 14, 2016, the United States Attorney for the
Southern District of New York unsealed the indictment
of two public officials from Ramapo, New York in the
first-ever municipal bond securities fraud prosecution.
(Department of Justice, U.S. Attorney’s Office Southern
District of New York Press Release (Apr. 14, 2016)) The
government charged Christopher St. Lawrence, the
elected Supervisor of Ramapo and its appointed Direc-
tor of Finance, and N. Aaron Troodler, the former Ex-
ecutive Director of the Ramapo Local Development

Corporation (‘‘RLDC’’) with 22 counts of securities
fraud, wire fraud, and conspiracy in connection with
municipal bonds issued by Ramapo and RLDC. The Se-
curities and Exchange Commission (‘‘SEC’’) filed a par-
allel civil case against both men, the town of Ramapo,
the RLDC, town attorney Michael Klein and deputy fi-
nance director Nathan Oberman. (SEC Press Release
No. 2016-68 (Apr. 14, 2016))

The criminal and civil suits focus on alleged misstate-
ments and omissions made in offering documents for
municipal bonds issued by Ramapo and RLDC between
2010 and 2015. The government alleges that the two
men added false revenue figures to inflate the size of
the town’s General Fund in an effort to conceal the ex-
tent to which the town financed a stadium project and
to otherwise conceal RLDC’s illiquidity. In deciding to
pursue criminal charges against the defendants, US At-
torney Preet Bharara stated that Lawrence and Troo-
dler ‘‘kicked truth and transparency to the curb, selling
over $150 million of municipal bonds of municipal
bonds on fabricated financials.’’ (DOJ, U.S. Attorney’s
Office S.D.N.Y. Press Release (Apr. 14, 2016)) And in a
further warning to municipal actors everywhere, he
stated ‘‘whether you are a state legislator responsible
for enacting laws or a municipal executive responsible
for a town’s finances, you must be accountable.’’ (Id.)

The arrests of Lawrence and Troodler mark a drastic
escalation in the regulation of the municipal bond mar-
ket after a growing trend of enforcement actions by the
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SEC. Government officials are learning the hard way
that they are responsible for providing accurate infor-
mation to the public when it comes to municipal securi-
ties. For years, many municipalities have underfunded
their respective pension, retiree health care, or other fi-
nancial obligations while failing to make the necessary
disclosures to the buyers and sellers of municipal secu-
rities. These chronic funding issues are becoming more
prevalent and have dire consequences for municipali-
ties, including the city of Detroit which filed the largest
municipal bankruptcy in the nation’s history in July
2013.

Every government official who signs or is otherwise
responsible for financial statements and financial dis-
closures has an obligation to make sure that those state-
ments are accurate and that past statements are not
now misleading. Those officials are now firmly fixed in
the cross-hairs of the SEC and the Department of Jus-
tice. As stated by Elaine C. Greenberg, former Chief of
the SEC’s Enforcement Division’s Municipal Securities
and Public Pensions Unit, ‘‘A municipal issuer’s obliga-
tion to provide accurate and timely material informa-
tion to investor is an ongoing one.’’ (SEC Press Release
No. 2013-82 (May 6, 2013))

Since 2010, the SEC has developed a new focus on
the $4 trillion municipal securities market, which tradi-
tionally had been thinly regulated. As a result of a sig-
nificant reorganization of the Enforcement Division, the
SEC created the Municipal Securities and Public Pen-
sions Unit, now known as the Public Finance Abuse
Unit (the ‘‘Municipal Unit’’), as one of the new special-
ized taskforces established to focus on priority areas of
securities law. The Municipal Unit focuses its efforts on
five categories of misconduct related to municipal
bonds: (1) offering and disclosure fraud; (2) tax or
arbitrage-driven fraud; (3) pay-to-play and public cor-
ruption violations; (4) public pension accounting and
disclosure violations; and (5) valuation and pricing
fraud.

While municipal securities are generally exempt from
the registration requirements of the Securities Act of
1933 (‘‘Securities Act’’), municipal issuers are fully sub-
ject to the anti-fraud provisions of the Securities Act
and the Securities and Exchange Act of 1934 (‘‘Ex-
change Act’’). Additionally, Rule 15c2-12, while di-
rected at dealers rather than issuers, requires that the
participating underwriter obtain, among other things, a
written agreement from the issuer to (1) submit annual
reports that include financial statements and other fi-
nancial and operating information about the issuer and
its bonds to the Municipal Securities Rulemaking
Board’s website; and (2) provide notice within 10 days
of the occurrence of certain significant events to the
same website. Thus, municipal issuers must not only
make public disclosures of their financial condition in
connection with the issuance and sale of their securi-
ties, but they also must continue to make public state-
ments on an on-going basis that potentially can expose
them to anti-fraud liability.

In the past six years, the Municipal Unit has brought
a number of unprecedented enforcement actions
against states such as New Jersey and Illinois and mu-
nicipalities such as Harrisburg, Pennsylvania and South
Miami, Florida for material omissions and false state-
ments in each of those entity’s bond documents. In ad-
dition to bringing actions against the government en-
tity, the Municipal Unit has occasionally brought ac-

tions against the municipality’s officials and employees
as individuals.

In October 2010, the SEC announced that four former
San Diego officials, including the former City Manager,
the former Auditor & Comptroller, the former Deputy
City Manager for Finance, and the former City Trea-
surer, agreed to pay $80,000 in financial penalties for
their roles in misleading investors about the city’s fiscal
problems related to its pension and retiree health care
obligations. (SEC Press Release No. 2010-204 (Oct. 27,
2010)) This was the first time the SEC secured financial
penalties against city officials in a municipal bond fraud
case. The SEC alleged that the officials knew that the
city had been intentionally under-funding its pension
obligations so that it could increase pension benefits
but defer the costs. They were also aware that the city
would face severe difficulty funding its future pension
and retiree health care obligations unless new revenues
were obtained, benefits were reduced, or city services
were cut. The officials failed to inform municipal inves-
tors of the funding problems in 2002 and 2003 bond dis-
closure documents. Each of them signed various disclo-
sures or certifications that they allegedly knew, or were
reckless in not knowing, were false.

On April 29, 2013, the SEC brought a fraud action
against Victorville, CA, along with Assistant City Man-
ager Keith Metzler and the issuance’s underwriter, in
connection with several tax increment bond offerings
related to the redevelopment of a former Air Force
base. (SEC Press Release No. 2013-75 (Apr. 29, 2013))
The tax increment bonds were secured and repaid from
the increases in property tax revenues attributable to
increases in the total assessed value of the property lo-
cated in the redevelopment area. These bonds were
used to finance the construction of four new airplane
hangars and a power plant. According to the SEC, in
April 2008, Victorville issued $13.3 million of subordi-
nate tax increment bonds to repay some short-term
debt it incurred in the construction of the hangars. The
April 2008 bond offering was premised, in part, on an
assessed value of $65 million for the hangars. The SEC
alleged the defendants knew that the county assessor
valued the hangars at roughly half that amount. The in-
flated value allowed Victorville to issue substantially
more bonds and raise more money than it otherwise
would have. According to the SEC’s complaint, Mr.
Metzler played a ‘‘significant role’’ in the bond offerings
and was the ‘‘point person’’ concerning city’s official
statements for all the bond issuances. He communi-
cated with the ratings agencies, gave presentations to
potential investors and transmitted the county asses-
sor’s assessed value figures. Accordingly, the SEC
charged that Mr. Metzler knew, or was reckless in not
knowing, that there were material misrepresentations
in connection to the April 2008 offering.

On July 19, 2013, the SEC filed a suit against the city
of Miami and its former budget director, alleging that
they made materially false and misleading statements
and omissions regarding certain interfund transfers in
three bond offerings totaling $153.5 million. (SEC Press
Release No. 2013-130 (Jul. 19, 2013)) The SEC also
charged Miami with violating a cease-and-desist order
that was entered against the city as a result of similar
misconduct in 2003, marking the first time the SEC has
alleged further wrongdoing by a municipality already
subject to an SEC cease-and-desist order. Critically, the
SEC did not bring charges against individuals in the
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2003 action. However, reflecting the trend of pursuing
individual municipal officials, George S. Canellos, the
Co-Director of the Division of Enforcement, stated that:

‘‘The fact that a city official would enable these false
and misleading disclosures to investors merely a few
years after Miami has been reprimanded by the SEC
for similar misconduct makes this repeat behavior all
the more appalling and unacceptable. We will hold
accountable not only municipalities, but also indi-
vidual municipal officials for fraudulent disclosures
to investors.’’ (Id.)
More recently, the SEC brought actions against the

Rhode Island Commerce Corp. (‘‘RICC’’) and the West-
lands Water District of California. On March 7, 2016,
the SEC charged the RICC, its bond underwriter Wells
Fargo Securities, Wells Fargo’s lead banker Peter Can-
nava, and two former RICC executives – Keith W.
Stokes and James Michael Saul – in a scheme to de-
fraud investors in a municipal bond offering to finance
former Major League Baseball player Curt Schilling’s
startup video game company 38 Studios. (SEC Press
Release No. 2016-37 (Mar. 7, 2016)) The SEC alleged
that the defendants knew that 38 Studios needed an ad-
ditional $25 million to produce a particular video game
but did not pass that information to investors. Critically,
the SEC recognized that despite the fact that Stokes
and Saul may have been motivated by good intentions,
they ‘‘had the obligation as [RICC] executives to dis-
close to investors the known financial truths about 38
Studio’s inability to complete the project the Bonds
would finance with the funds the Bonds would pro-
vide.’’ (SEC Compl., SEC v. Rhode Island Commerce
Corp. Case No. 1:16-cv-00107 (D.R.I.)) While Stokes
and Saul agreed to settle the charges without admitting
or denying the allegations, their settlements include the
relatively stiff penalties of lifetime bans from participat-
ing in a future municipal securities offering and $25,000
monetary fines each.

On the heels of that litigation, on March 9, 2016, the
SEC announced a settlement with Westlands Water
District, California’s largest agricultural district, along
with its general manager Thomas Birmingham and for-
mer assistant general manager Louie David Ciapponi
over allegations that they covered up a revenue short-
fall before a $77 million bond offering in 2012. (SEC
Press Release No. 2016-43 (Mar. 9, 2016)) Westlands

became the second municipal issuer to pay a financial
penalty in an SEC enforcement action, agreeing to pay
$125,000 to settle the charges. Both Birmingham and
Ciapponi agreed to pay fines of $50,000 and $20,000 re-
spectively without admitting or denying wrongdoing.
Critically, the SEC latched onto Birmingham’s apparent
joking reference to ‘‘a little Enron accounting’’ when
describing certain accounting transactions that reclassi-
fied funds from reserve accounts to record additional
revenue. Yet, there were no criminal charges filed
against any of the defendants.

While the SEC is sending a clear message to govern-
ment officials who lie to bondholders that they will be
called to account, it is not yet clear where the DOJ will
draw the line for criminal prosecutions. The allegations
in Ramapo are similar to the prior SEC actions and it is
not apparent yet why they call for a criminal prosecu-
tion. The government’s increased scrutiny on and
greater devotion of resources to the oversight of the
municipal securities market should be a noteworthy
and troubling trend for any public official who is re-
sponsible for and/or knowledgeable of material mis-
statements in a municipality’s financial disclosures.
Government officials should always be aware of their
obligations to report accurate information in their fi-
nancial disclosures and should take steps to ensure that
prior statements, perhaps made by other government
officials, remain accurate in light of the latest financial
information.

Finally, in addition to the SEC’s new focus on munici-
pal bonds, two provisions of the Dodd-Frank Act will
likely increase the number of enforcement actions
against government officers and employees. While the
SEC has thus far brought its actions in federal court, the
SEC is now empowered to impose civil penalties of up
to $150,000 against ‘‘any person’’ through a cease-and-
desist proceeding if the Commission finds that the per-
son violated any provision of the Exchange Act or any
of rule or regulation thereunder. Thus, the SEC may
find it more advantageous to pursue individuals in
cease-and-desist proceedings rather than in federal
court. Additionally, the whistleblower provisions of the
Dodd-Frank Act provide a powerful financial incentive
for individuals to report wrong-doing by municipalities
and their employees.
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