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Introduction 
 
As a continued reaction to the challenging economic realities of the past 
several years, the securities laws and regulatory landscape have been rapidly 
changing. The US Supreme Court has decided significant issues in the class 
action and other contexts, and the Securities and Exchange Commission 
(SEC) has intensified its scrutiny of corporate behavior, leading to more cases 
and a clarification of the SEC’s role in both enforcement and regulation. 
 
The US Supreme Court has been actively hearing class action issues for the 
last several years, and its rulings have impacted securities-based class 
actions.1 The Court has issued a number of recent rulings that are re-
defining how such class actions are litigated. The Court and lower courts 
have been struggling in the securities context with defining permissible 
evidence at the class certification stage. While Amgen Inc. v. Connecticut 
Retirement Plans and Trust Funds2 made it more difficult for defendants to 
defend themselves at class certification by not permitting them to offer 
evidence of “materiality,” Halliburton II gave defendants new hope, as the 
Court permitted defendants to rebut evidence of price impact.3 The 
“rubber now meets the road” as lower courts are dealing with the overlap 
between evidence of materiality and evidence of lack of price impact. Class 
certification remains a crucial step in securities litigation, as it continues to 
give defendants the opportunity to diminish the value of a case before it 
reaches the merits stage. 
 
Meanwhile, the Court’s Omnicare decision calls for the lower courts to fully 
explore a defendant’s knowledge in the face of an alleged misrepresentation, 
at least in the context of Section 11 of the Securities Act of 1933.4 Similarly, 
in the ERISA context, the lower courts are now putting the US Supreme 

                                                 
1 See, e.g.,Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 131 S. Ct. 2541, 180 L. Ed. 2d 
374, 78 Fed. R. Serv. 3d 1460 (2011)  (employment discrimination case with far-reaching 
implications for commonality requirement for class certification); Comcast Corp. v. 
Behrend, 133 S. Ct. 1426, 185 L. Ed. 2d 515, 85 Fed. R. Serv. 3d 118 (2013) (antitrust 
case with ramifications on issue of class-wide damages).  
2 Amgen Inc. v. Connecticut Retirement Plans and Trust Funds, 133 S. Ct. 1184, 185 L. 
Ed. 2d 308, 84 Fed. R. Serv. 3d 1151 (2013). 
3 Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 189 L. Ed. 2d 339, 88 
Fed. R. Serv. 3d 1472 (2014). 
4 Securities Act of 1933 § 11; Omnicare, Inc. v. Laborers Dist. Council Const. Industry 
Pension Fund, 135 S. Ct. 1318, 191 L. Ed. 2d 253 (2015). 
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Court’s Dudenhoeffer ruling into effect,5 as it calls for courts to painstakingly 
evaluate fiduciary duties in light of market price and inside information.  
In the regulatory climate, the insider trading universe has been dramatically 
altered by the US Court of Appeals for the Second Circuit’s decision in United 
States v. Newman, which requires that a remote tippee have knowledge of a 
quid pro quo relationship between the tipper and the initial tippee.6 This 
decision resulted in the SEC’s having to assess the types of actions it could 
pursue. The SEC continued to bring cases across industries and with respect 
to various relationships, including, for example, those between executives at 
public companies,7 between attorneys and accountants in advance of 
acquisitions,8 and between friends.9 In total, the SEC brought insider trading 
charges against eighty-seven parties during 2015.10 There is little doubt that 
insider trading remains a priority for the SEC’s enforcement program and 
that Newman will not immediately chill the SEC’s efforts. 
 
Given the divergent results in the parallel actions of SEC v. Payton and 
United States v. Payton—where (as we discuss below) guilty pleas were 
vacated on the basis of Newman but the SEC was still able to obtain a jury 
verdict finding the defendants liable for insider trading in a civil 
enforcement action—the SEC may become the exclusive “prosecutor” of 
remote tippee cases. How such cases will be interpreted in the future 
depends on the US Supreme Court’s review of the Court of Appeals for the 
Ninth Circuit’s decision in United States v. Salman,11 which did not strictly 

                                                 
5 Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459, 189 L. Ed. 2d 457 (2014). 
6 U.S. v. Newman, 773 F.3d 438, 452-53 (2d Cir. 2014), cert. denied, 136 S. Ct. 242, 193 L. 
Ed. 2d 133 (2015). 
7 Release, US Securities and Exchange Commission, SEC Charges Company Executive With 
Insider Trading, Rel. No. 2016-24 (Feb. 5, 2016), https://www.sec.gov/news/pressrelease/ 
2016-24.html.  
8 Release, US Securities and Exchange Commission, SEC Charges Five With Insider Trading, 
Including Two Attorneys and an Accountant, Rel. No. 2015-213 (Sept. 28, 2015), 
http://www.sec.gov/news/pressrelease/2015-213.html.  
9 Release, US Securities and Exchange Commission, SEC Charges Four in California Insider 
Trading Ring, Rel. No. 2015-23 (Feb. 5, 2015), http://www.sec.gov/news/pressrelease/2015-
23.html.  
10 Release, United States Securities and Exchange Commission, SEC Announces Enforcement 
Results for FY 2015, Rel. No. 2015-245 (Oct.22, 2015), https://www.sec.gov/news/pressre-
lease/2015-245.html.  
11 2015 WL 7180648 Petition for Writ of Certiorari, Salman v. United States (Nov. 10, 
2015). 
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apply Newman’s requirement that a remote tippee have knowledge of a quid 
pro quo relationship between the tipper and the initial tippee.12 
 
Meanwhile, according to its 2015 “Whistleblower Report,” the SEC 
received nearly 4,000 tips through its Tips, Complaints, and Referrals Intake 
System in 2015.13 Over the past year, there have been eleven awards, 
bringing the total to $57 million paid to twenty-six whistleblowers since the 
inception of the Whistleblower Program in 2011.14 The SEC’s 
Whistleblower Program will continue to shape and enhance the SEC’s 
enforcement activities and impact securities litigation as the program 
continues to expand.  
 
The SEC also announced several enforcement actions and related 
settlements with registered investment advisers, broker-dealers, their 
executives, and third-party vendors. These settlements and actions generally 
concerned violations relating to conflicts of interest. In addition to conflicts 
of interest violations, charges also related to the inflation of asset values to 
reap higher fees, the improper use of investors’ assets, and the 
misrepresentation of risks to investors.15  

                                                 
12 U.S. v. Salman, 618 Fed. Appx. 886 (9th Cir. 2015), petition for certiorari filed, 136 S. 
Ct. 899, 193 L. Ed.2d 788 (2016). 
13 2015 Annual Report to Congress on the Dodd-Frank Whistleblower Program (Nov. 16, 
2015), https://www.sec.gov/whistleblower/reportspubs/annual-reports/owb-annualreport-
2015.pdf.  
14 Release, US Securities and Exchange Commission, SEC Awarding Nearly $2 Million to 
Three Whistleblowers, Rel. No. 2016-41 (Mar. 8, 2016), http://www.sec.gov/news 
/pressrelease/2016-41.html.  
15 See, e.g., SEC v. Intervest Corp., Inc., Case No. 15-12350, D.E. 1 (D. Mass. June 16, 
2015); In the Matter of J.P. Morgan Chase Bank, N.A. and J.P. Morgan Securities LLC, 
Order Instituting Administrative Cease-and-Desist Proceedings, Pursuant to Section 8A 
of the Securities Act of 1933 [15 U.S.C.A. § 77h-1], Section 15(b) of the Securities 
Exchange Act of 1934 [15 U.S.C.A. § 78o(b)], and Sections 203(e) and 203(k) of the 
Investment Advisers Act of 1940 [15 U.S.C.A. § 80b-3(e), (k)], Making Findings, and 
Imposing Remedial Sanctions and a Cease-and-Desist Order, Sec. Act Rel. No. 9992 
(Dec. 18, 2015); In the Matter of Fenway Partners, LLC, Peter Lamm, William Gregory 
Smart, Timothy Mayhew, Jr., and Walter Wiacek, CPA, Order Instituting Administrative 
and Cease-and-Desist Proceedings Pursuant to Sections 203(e), 203(f) and 203(k) of the 
Investment Advisers Act of 1940 [15 U.S.C.A. § 80b-3(e), (f), (k)], Making Findings, 
and Imposing Remedial Sanctions and a Cease-and Desist Order, Inv. Adv. Act Rel. No. 
4253 (Nov. 3, 2015); In the Matter of Citigroup Alternative Investments LLC and 
Citigroup Global Markets Inc., Order Instituting Administrative and Cease-and-Desist 
Proceedings Pursuant to Section 8A of the Securities Act of 1933, Section 15(b)(4) of the 
Securities Exchange Act of 1934[15 U.S.C.A. § 78o(b)(4)], and Sections 203(e) and 
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Finally, although the subprime mortgage crisis arose from the residential 
mortgage-backed securities (RMBS) space and erupted the better part of a 
decade ago, many companies continue to feel the wrath of federal securities 
regulators and state attorneys general. In 2015 and early 2016, several large 
banks, including HSBC and Goldman Sachs, entered into agreements to 
resolve actual and potential civil claims brought by state and federal 
enforcement agencies.16 
 
Halliburton II and the Issue of Individualized Reliance 
 
Securities class actions have always been different from other types of class 
actions, beginning as far back as at least 1988, when the US Supreme Court 
decided Basic v. Levinson,17 permitting plaintiffs to get the benefit of a fraud-
on-the market presumption of class-wide reliance on a defendant’s alleged 
misstatement. That presumption has made it easier for plaintiffs in securities 
class actions to meet the predominance requirement of Rule 23(b)(3).18 
 
The fraud-on-the-market theory is based on the notion that an efficient 
market “reflects all publically available information and, hence, reflects any 
material misrepresentations.”19 Investors in an efficient market can be 
presumed to rely on the integrity of the market price of a stock when 
deciding to buy or sell. Under Basic, to get the benefit of the presumption of 
reliance, a plaintiff must show that: (1) the alleged misrepresentations were 
publically known; (2) the alleged misrepresentations were material; (3) the 
stock traded in an efficient market; and (4) the plaintiff traded between the 

                                                                                                             
203(k) of the Investment Advisers Act of 1940 [15 U.S.C.A. § 80b-3(e), (k)], Making 
Findings, and Imposing Remedial Sanctions and a Cease-and Desist Order, Sec. Act Rel. 
No. 9893 (Aug. 17, 2015); and In the Matter of Guggenheim Partners Investment 
Management, LLC, Order Instituting Administrative and Cease-and-Desist Proceedings 
Pursuant to Sections 203(e) and 203(k) of the Investment Advisers Act of 1940 [15 
U.S.C.A. § 80b-3(e), (k)], Making Findings, and Imposing Remedial Sanctions and a 
Cease-and Desist Order, Inv. Adv. Act. Rel. No. 4163 (Aug. 10, 2015). 
16 See United States v. HSBC North America Holdings Inc., Civ. Action No. 16-0199 
(D.D.C. filed Feb. 5, 2016); and Press Release, Goldman Sachs, Goldman Sachs 
Announces Settlement in Principle with the RMBS Working Group, Jan. 14, 2016, 
http://www.goldmansachs.com/media-relations/press-releases/current/announcement-14-
jan-2016.html.  
17 Basic Inc. v. Levinson, 485 U.S. 224, 108 S. Ct. 978, 99 L. Ed. 2d 194, 24 Fed. R. 
Evid. Serv. 961, 10 Fed. R. Serv. 3d 308 (1988). 
18 Fed. R. Civ. P. 23(b)(3). 
19 Basic Inc., 485 U.S. at 246. 
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time the misrepresentation was made and when the truth was revealed.20 If 
the plaintiff can establish these elements, she is entitled to a presumption 
that the misrepresentation impacted the price of the stock, and that she 
traded in reliance on the misrepresentation.21  
 
For years, the Basic presumption of reliance has been questioned as a legal 
principle and criticized for being built on faulty economic theory. Yet it 
took some thirty years for the US Supreme Court to re-examine the 
presumption. That examination began in 2013 in a collateral way with 
Amgen Inc. v. Connecticut Retirement Plans and Trust Funds.22 That case raised 
the issues of whether plaintiffs must prove “materiality” at certification, and 
whether defendants could rebut that showing at certification. 
 
Connecticut Retirement alleged that Amgen, through misrepresentations 
and omissions regarding the safety, efficacy, and marketing of two of its 
drugs, artificially inflated the price of its stock. The district court certified a 
money damages class on behalf of all investors and allowed Connecticut 
Retirement to meet the Rule 23(b)(3) predominance criterion though the 
Basic fraud-on-the-market presumption. The issue before the Court dealt 
with the materiality prong of the presumption. Justice Ginsburg, writing for 
the majority, held that because “materiality can be proved through 
[objective] evidence common to the class . . . materiality is a ‘common 
question’ for the purposes of Rule 23(b)(3).”23 She continued to reason that 
“[f]ailure of proof on the element of materiality would end the case for one 
and for all; no claim would remain in which individual reliance issues could 
potentially predominate.”24 Because materiality is an element of a 10b-5 
cause of action, the Court held, it is a merits question, not one to be proved 
or rebutted at class certification.25  
 
In dissent, Justice Thomas reasoned that “[f]raud on the market . . . is a 
condition precedent to class certification,” and that without “proof of fraud 
on the market, plaintiffs cannot show that otherwise individualized 

                                                 
20 Basic Inc., 485 U.S. at 248. 
21 See Basic, Inc., 485 U.S. at 245-49. 
22 Amgen Inc. v. Connecticut Retirement Plans and Trust Funds, 133 S. Ct. 1184, 185 L. 
Ed. 2d 308, 84 Fed. R. Serv. 3d 1151 (2013). 
23 Amgen Inc., 133 S. Ct. at 1195-96 (internal citations omitted).  
24 Amgen, 133 S.Ct. at 1196.  
25 Amgen, 133 S.Ct. at 1196-97. 
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questions of reliance will predominate, as required.”26 The late Justice Scalia 
also dissented, stating that the Basic rule should govern not “only the 
question of substantive liability, but also the question [of] whether 
certification is proper.”27 Meanwhile, in his concurring opinion, Justice 
Alito commented that the real issue is the validity of the Basic presumption 
of reliance.28  
 
The proper case to resolve the issue of whether the fraud-on-the-market 
presumption was a valid legal principle built on sound economic theory 
came along just a year later in Erica P. John Fund, Inc. v. Halliburton Co., a case 
which the US Supreme Court had decided in 2011 on the issue of loss 
causation. In Halliburton, investors sued the CEO and board of directors, 
alleging violations of Section 10(b)29 and Rule 10b-530 through alleged 
misrepresentations about, among other things, the company’s understated 
projected liability for asbestos claims and the cost savings and efficiencies 
Halliburton would derive from its 1998 merger with Dresser Industries.31 In 
Halliburton I, the district court had denied class certification because the 
plaintiff had failed to prove loss causation.32 While the Court of Appeals for 
the Fifth Circuit affirmed, the US Supreme Court reversed and remanded, 
holding that the plaintiff did not need to prove loss causation at the class 
certification stage.33  
 
On remand, the plaintiff invoked the fraud-on-the-market presumption. 
Halliburton contended that it rebutted the presumption because the 
misstatements did not impact the market price. The district court rejected 
that evidence and granted class certification.34 The Fifth Circuit affirmed, 
holding that price impact relates to materiality, which does not need to be 
                                                 
26 Amgen, 133 S.Ct. at 1206.  
27 Amgen, 133 S.Ct. at 1205.  
28 Amgen, 133 S.Ct. at 1204. 
29 15 U.S.C.A. § 78j(b). 
30 17 C.F.R. § 240.10b-5. 
31 Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 189 L. Ed. 2d 339, 88 
Fed. R. Serv. 3d 1472 (2014).  
32 See Erica P. John Fund, Inc. v. Halliburton Co., 563 U.S. 804, 131 S. Ct. 2179, 2183-
84, 180 L. Ed. 2d 24, 79 Fed. R. Serv. 3d 945 (2011). 
33 Erica P. John Fund, Inc. at 2186. 
34 Archdiocese of Milwaukee Supporting Fund, Inc. v. Halliburton Co., 2012 WL 565997 
at *3 (N.D. Tex. 2012), aff’d, 718 F.3d 423, 85 Fed. R. Serv. 3d 678 (5th Cir. 2013), 
vacated and remanded, 134 S. Ct. 2398, 189 L. Ed. 2d 339, 88 Fed. R. Serv. 3d 1472 
(2014) and vacated and remanded, 765 F.3d 550 (5th Cir. 2014). 
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decided at class certification.35 Halliburton petitioned for a writ of certiorari 
on whether Basic should be overruled.  
 
The US Supreme Court declined to overrule Basic, reasoning that under the 
principle of stare decisis, the defendant must show a “special justification” for 
overturning Basic, rather than simply showing it was “wrongly decided.”36 
As to the problems with the economics underlying the Basic presumption, 
the defendants argued that investors do not always trade in reliance on 
market integrity—some actually trade because they believe the market is 
inefficient (so-called “value investors”).37 But the Court rejected this 
argument, explaining that the fraud-on-the-market theory reflects only the 
modest principle that “most” investors rely on market integrity, and even 
“value investors” assume the market will eventually correct itself.38  
 
That said, the Court did allow defendants the right to rebut the Basic 
presumption at the class certification stage through evidence of a lack of 
price impact.39 Since plaintiffs are allowed to introduce evidence of price 
impact at class certification, so, too, should defendants be allowed to rebut 
that evidence at class certification: “While Basic allows plaintiffs to establish 
[price impact] indirectly, it does not require courts to ignore a defendant’s 
direct, more salient evidence showing that the alleged misrepresentation did 
not actually affect the stock’s market price and, consequently, that the Basic 
presumption does not apply.”40  
 
Event Studies in Light of Halliburton II  
 
The immediate impact of Halliburton II has been an increased reliance on 
event studies regarding price impact at the class certification stage. The US 
Supreme Court did not state in Halliburton II whether plaintiff or defendant 
would bear the burden on the issue of price impact. On remand to the US 

                                                 
35 Erica P. John Fund, Inc. v. Halliburton Co., 718 F.3d 423, 85 Fed. R. Serv. 3d 678 
(5th Cir. 2013), vacated and remanded, 134 S. Ct. 2398, 189 L. Ed. 2d 339, 88 Fed. R. 
Serv. 3d 1472 (2014). 
36 Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 2407, 189 L. Ed. 2d 339, 
88 Fed. R. Serv. 3d 1472 (2014). 
37 Halliburton Co., 134 S. Ct. at 2410-11 
38 See Halliburton Co., 134 S. Ct. at 2410-11. 
39 Halliburton Co., 134 S. Ct. at 2414-15. 
40 Halliburton Co., 134 S. Ct. at 2416. 
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District Court for the Northern District of Texas, the Halliburton court put 
the burden on the defendant to establish the “complete absence” of price 
impact.41 Other courts appear to have followed suit.42 And, it is not 
sufficient to simply attack the plaintiff’s expert opinion on price impact.43  
 
An event study identifies whether there was a statistically significant security 
price reaction to an alleged misrepresentation. There must be a 95 percent 
confidence level—that is a 5 percent or less probability that a price 
movement of that magnitude could be seen by chance alone – for the event 
study to be persuasive.44  
 
Using this standard, on remand of Halliburton II, the district court 
concluded that Halliburton had successfully shown a lack of price impact 
for five of six corrective disclosures.45 The case is now before the Fifth 
Circuit on its third interlocutory appeal in Halliburton III, with Halliburton 
contending that the district court improperly assumed that the supposed 
corrective disclosures were in fact corrective.46 The district court had 
reasoned that to do otherwise would force it to examine the merits at the 

                                                 
41 See Erica P. John Fund, Inc. v. Halliburton Co., 309 F.R.D. 251, 258 (N.D. Tex. 2015) 
(“the Court finds the burdens of production and persuasion to show lack of price impact 
are properly placed on Halliburton”). 
42 See, e.g., Strougo v. Barclays PLC, 312 F.R.D. 307, 327 (S.D. N.Y. 2016) (“The fact 
that other factors contributed to the price decline does not establish by a preponderance of 
the evidence that the drop in the price of Barclays ADS was not caused at least in part by 
the disclosure of the fraud at LX”)(emphasis omitted); In re Goldman Sachs Group, Inc. 
Securities Litigation, Fed. Sec. L. Rep. (CCH) P 98823, 2015 WL 5613150 at *6 (S.D. 
N.Y. 2015) (“The Court determines that Defendants have failed to demonstrate a 
complete lack of price impact”). 
43 See, e.g., City of Sterling Heights General Employees’ Retirement System v. Prudential 
Financial, Inc., Fed. Sec. L. Rep. (CCH) P 98620, 2015 WL 5097883 at *12 (D.N.J. 
2015) (defendant failed to rebut the Basic presumption where its expert “provide[d] no 
rebuttal to [plaintiffs’ expert’s] justifications for choosing the dates that he did for his 
event study,” and “provide[d] no reason why the absence of a statistically significant 
price impact following some alleged misrepresentations should be given more weight 
than the presence of statistically significant price impact following the five alleged 
misrepresentations of financial results”); Carpenters Pension Trust Fund of St. Louis v. 
Barclays PLC, 310 F.R.D. 69, 94 (S.D. N.Y. 2015) (“While defendants challenge price 
impact, they ignore the Supreme Court’s invitation to offer their own evidence to prove 
lack of price impact.”). 
44 Erica P. John Fund, Inc., 309 F.R.D. at 262. 
45 Erica P. John Fund, Inc., 309 F.R.D. at 280.  
46 Erica P. John Fund, Inc. v. Halliburton Co., No. 15-90038, slip. op. (5th Cir. Nov. 4, 
2015). 
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class certification stage.47 As Judge James L. Dennis of the Fifth Circuit 
stated as he reluctantly agreed to the interlocutory appeal, Amgen dictates 
that the materiality of an alleged misrepresentation should not be at issue at 
the class certification stage.48 This issue will play out in the Fifth Circuit and 
could find its way to the US Supreme Court, as the relationship among 
Amgen, Hallibuton II and the role of evaluating corrective disclosures at the 
class certification stage comes to the fore. 
 
Omnicare and the Issue of Scienter  
 
In 2015, the US Supreme Court decided Omnicare, Inc. v. Laborers Dist. Council 
Constr. Indus. Pension Fund,49 under Section 11 of the Securities Act of 193350. 
The question in that case was whether claims can be based on statements of 
opinion under Section 11, which concerns misstatements in registration 
statements, and if so, what the standard is for assessing those claims. 
 
Omnicare allegedly made two misstatements: (1) that its contracts with 
drug companies were “legally and economically valid arrangements;” and 
(2) that its financial statements were accurate. Justice Kagan, writing for 
the majority, closely examined the alleged misstatements, and held that 
statements of opinion can serve as the basis for a Section 11 claim if 
either: (1) the speaker did not actually hold that belief when she made the 
statement; or (2) the registration statement omitted information that made 
the opinion statement misleading. The fact that the opinion turns out to 
have been incorrect is not, alone, sufficient for liability. Rather, under a 
subjective standard, opinion statements can be “untrue” if the speaker 
does not actually hold the belief. The Court further held that opinion 
statements can be misleading if they mislead the investor as to the basis 
for the opinion.51  
 

                                                 
47 Erica P. John Fund, Inc., 309 F.R.D. at 260-61. 
48 Erica P. John Fund, Inc. v. Halliburton Co., No. 15-90038, slip. op. (5th Cir. Nov. 4, 
2015). 
49 Omnicare, Inc. v. Laborers Dist. Council Const. Industry Pension Fund, 135 S. Ct. 
1318, 191 L. Ed. 2d 253 (2015). 
50 15 U.S.C.A. § 77k. 
51 See Omnicare, Inc., 135 S. Ct. at 1327-28. 
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Although there is technically no scienter requirement under Section 11, the 
Court held that there is liability if a statement of opinion is not genuinely 
held, which equates with a scienter requirement. And, indeed, parties are 
already arguing that the same standard should apply to determining whether 
opinion statements are misleading by omission in Section 10(b)52 cases.53  
 
ERISA Stock Drop Class Actions 
 
Coming on the heels of the Halliburton II decision, the US Supreme Court 
decided Fifth Third Bancorp v. Dudenhoeffer,54 which is an important decision 
for class action defendants in the ERISA context. In Dudenhoeffer, the Court 
rejected a presumption—the so-called “presumption of prudence”—that 
many courts have allowed for Employee Stock Ownership Plan (ESOP) 
fiduciaries. Under the presumption of prudence, courts created a 
presumption in the ESOP context that a plan fiduciary’s decision to 
continue to offer employer stock can be presumed to be prudent because 
the whole point of an ESOP is to offer employer stock. Until Dudenhoeffer, 
this presumption had existed for almost two decades.  
 
Dudenhoeffer was a putative class action brought against Fifth Third bank for 
various alleged breaches of fiduciary duty after the price of its stock, held in 
the ESOP, dropped nearly 75 percent between 2007 and 2009. The trial 
court dismissed the complaint for failure to state a claim, relying on the 
presumption that the plan fiduciaries’ investment decisions were prudent.55 
The Sixth Circuit reversed, confining the presumption of prudence to the 

                                                 
52 15 U.S.C.A. § 78j(b). 
53 See, e.g., In re Merck & Co., Inc. Securities, Derivative & “ERISA” Litigation, Fed. 
Sec. L. Rep. (CCH) P 98516, 2015 WL 2250472 at *21 (D.N.J. 2015) (holding that drug 
company’s opinion statement may constitute securities fraud if defendants either 
subjectively disbelieved the opinion they asserted or lacked a reasonable basis for their 
expressed belief); Tongue v. Sanofi, 2016 WL 851797, at *10 (2d Cir. 2016) (holding that 
even under Omnicare’s expanded standard for liability, plaintiffs failed to state a claim 
with regard to statements of opinion regarding drug company’s prospects of obtaining 
FDA approval). But see, Firefighters Pension & Relief Fund of the City of New Orleans 
v. Bulmahn, Fed. Sec. L. Rep. (CCH) P 98861, 2015 WL 7454598 (E.D. La. 2015) 
(declining to apply the Omnicare test to defendants’ forward-looking statements of 
opinion in a 10(b) case). 
54 Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459, 189 L. Ed. 2d 457 (2014). 
55 Dudenhoeffer v. Fifth Third Bancorp, 757 F. Supp. 2d 753, 759-61 (S.D. Ohio 2010), 
rev’d and remanded, 692 F.3d 410 (6th Cir. 2012), vacated and remanded, 134 S. Ct. 
2459, 189 L. Ed. 2d 457 (2014). 
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evidentiary phase of the case.56 The US Supreme Court heard the case in 
light of a circuit split. 
 
There is no express ERISA provision entitling an ESOP fiduciary to a 
presumption of prudence when her decision to buy or sell a stock is 
challenged as imprudent. As the US Supreme Court stated: “the law does 
not create a special presumption favoring ESOP fiduciaries. Rather, the 
same standard of prudence applies to all ERISA fiduciaries, including 
ESOP fiduciaries, except that an ESOP fiduciary is under no duty to 
diversify the ESOP’s holdings.” Petitioners contended that the presumption 
was necessary, among other reasons, because ESOP fiduciaries generally are 
company insiders and the sorts of suits brought in ESOP class actions tend 
to allege that the fiduciaries were imprudent in failing to act on inside 
information. While the Court recognized this concern as a “legitimate one,” 
it did not view the presumption of prudence as the means to address it.57 
 
Petitioners further argued that the presumption allows courts to weed out 
meritless lawsuits and that “without some sort of special presumption, the 
threat of costly duty-of-prudence lawsuits will deter companies from 
offering ESOPs to their employees, contrary to the stated intent of 
Congress.” In response, the Court held that plaintiffs in ESOP actions must 
plead imprudence to the Twombly/Iqbal standard.58 That standard, it held, 
should weed out meritless actions.59  
 
The Court rejected the presumption as outside the ERISA statute. But 
relying on its just-issued Halliburton II decision, the Court went on to hold 
that a fiduciary’s reliance on the market price of a stock is generally not 
imprudent: “where a stock is publicly traded, allegations that a fiduciary 
should have recognized from publicly available information alone that the 
market was over—or under—valuing the stock are implausible as a 
general rule…”60  
 

                                                 
56 Dudenhoefer v. Fifth Third Bancorp, 692 F.3d 410 (6th Cir. 2012), vacated and 
remanded, 134 S. Ct. 2459, 189 L. Ed. 2d 457 (2014). 
57 Dudenhoeffer, 134 S. Ct. at 2469. 
58 Dudenhoeffer, 134 S. Ct. at 2471. 
59 Dudenhoeffer, 134 S. Ct. at 2471. 
60 Dudenhoeffer, 134 S. Ct. at 2471. 
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As to allegations that the fiduciaries acted or failed to act on inside 
information, the Court held that “[t]o state a claim for breach of the duty of 
prudence on the basis of inside information, a plaintiff must plausibly allege 
an alternative action that the defendant could have taken that would have 
been consistent with the securities laws and that a prudent fiduciary in the 
same circumstances would not have viewed as more likely to harm the fund 
than to help it.” Significantly, a fiduciary cannot act in violation of insider 
trading laws.61  
 
Thus, while the Supreme Court declined to allow a presumption of 
prudence based on a reading of the ERISA statute, it gave very explicit 
guidance to the lower courts on how to evaluate the question of prudence 
in the ESOP context. 
 
There have been a number of decisions relying on Dudenhoeffer in the context 
of reliance on market price and in the inside information scenario.62 Perhaps 
the most well-known post-Dudenhoeffer case is Harris v. Amgen, Inc.63 In that 
case, participants in stock ownership plans that qualified under ERISA as 
defined contribution plans alleged that plan fiduciaries breached their 
fiduciary duties by allowing those plans to purchase and hold employer stock 
despite knowing that its price was artificially inflated because of improper off-
label drug marketing and sales. The case turned on the presumption of 
prudence in the inside information context. The district court dismissed the 
complaint on the basis of the presumption, but the Court of Appeals for the 
Ninth Circuit reversed and remanded, holding, even before the Supreme 
Court’s decision in Dudenhoeffer, that the presumption did not apply. 

                                                 
61 Dudenhoeffer, 134 S. Ct. at 2473. 
62 See, e.g., Pfeil v. State Street Bank and Trust Co., 806 F.3d 377, 386 (6th Cir. 2015) 
(holding that a plaintiff claiming that an ESOP’s investment in a publicly traded security 
was imprudent must show special circumstances to survive a motion to dismiss); Smith v. 
Delta Air Lines Inc., 619 Fed. Appx. 874 (11th Cir. 2015) (holding that retirement plan 
fiduciaries were immune from ERISA liability absent allegations that fiduciaries had 
material inside information or that special circumstances rendered reliance on market 
price imprudent); In re Citigroup Erisa Litigation, 104 F. Supp. 3d 599, 616 (S.D. N.Y. 
2015). reconsideration denied sub nom. In re Citigroup ERISA Litigation, 112 F. Supp. 
3d 156 (S.D. N.Y. 2015) (dismissing duty-of-prudence claim based on publicly available 
information where plaintiff failed to identify any special circumstances rendering reliance 
on the market price of the stock imprudent). 
63 Harris v. Amgen, Inc., 770 F.3d 865 (9th Cir. 2014), opinion amended and superseded 
on denial of reh’g en banc, 788 F.3d 916 (9th Cir. 2015). 



By Mark A. Kornfeld and Deborah H. Renner 

16 

Defendants petitioned for a writ of certiorari to the US Supreme Court. The 
Court deferred ruling while it considered Dudenhoeffer.  
 
After its decision in Dudenhoeffer, the Court granted certiorari and vacated and 
remanded in light of that decision. On reconsideration, the Court of 
Appeals for the Ninth Circuit again reversed the district court’s dismissal, 
quoting from Dudenhoeffer that “the same standard of prudence applies to all 
ERISA fiduciaries.”64 Defendants argued, among other things, that 
Dudenhoeffer led to a higher pleading standard because of its reliance on the 
Twombly/Iqbal standard. The Ninth Circuit held that this standard was not 
new and had been considered by it even before Dudenhoeffer. There was 
strong dissent, and in 2015, Amgen again petitioned for certiorari. The US 
Supreme Court took the case and reversed and remanded, leaving it to the 
district court to determine whether plaintiffs could amend their complaint 
to state a claim in light of Dudenhoeffer.65  
 
Federal Jurisdiction Over State Law Claims 
 
The US Supreme Court is currently considering Merrill Lynch, Pierce, Fenner 
& Smith, Inc. v. Manning,66 a case that could affect the ease with which class 
plaintiffs can maintain state law causes of action in state court. The issue 
before the Court is whether the Securities Exchange Act gives federal 
courts exclusive jurisdiction over claims under state law that relate to 
violations of the federal securities laws, even if the claim does not rise to 
the level of a “federal question.”67 
 
The plaintiffs in Manning brought New Jersey RICO and common law 
claims to remedy the alleged manipulative “naked” short-selling of stock 
shares by Merrill Lynch and other financial institutions.68 The defendants 

                                                 
64 Harris v. Amgen, Inc., 788 F.3d 916, 935 (9th Cir. 2015). 
65 Amgen Inc. v. Harris, 136 S. Ct. 758, 760, 193 L. Ed. 2d 696 (2016) (“The Court 
leaves to the District Court in the first instance whether the stockholders may amend it in 
order to adequately plead a claim for breach of the duty of prudence guided by the 
standards provided in Fifth Third.”). 
66 Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Manning, 135 S. Ct. 2938, 192 L. Ed. 
2d 975 (2015). 
67 Merrill Lynch, Pierce, Fenner & Smith, Incorporated v. Manning, 2015 WL 5244348, 
*2 (U.S. Sep. 3, 2015). 
68 Manning v. Merrill Lynch Pierce Fenner & Smith, Inc., 772 F.3d 158, 160 (3d Cir. 
2014), cert. granted, 135 S. Ct. 2938, 192 L. Ed. 2d 975 (2015). 
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removed the case to federal court and the plaintiffs sought remand. The 
district court denied the plaintiffs’ remand motion, but on appeal, the Court 
of Appeals for the Third Circuit reversed, holding that Section 27 of the 
Exchange Act69 did not apply to confer federal jurisdiction.70 Section 27 of 
the Exchange Act, 15 U.S.C. § 78aa,71 gives district courts exclusive 
jurisdiction over all suits “to enforce any liability or duty created by” the 
Exchange Act.  
 
Petitioners argued Section 27 provides a basis for federal jurisdiction, but 
respondents contended that because the only claims they seek to enforce 
are creatures of state law, Section 27 cannot provide a basis for 
jurisdiction.72 The case is being closely watched as a decision failing to find 
jurisdiction likely would increase the number of artfully pleaded state court 
claims as plaintiffs seek to avoid federal jurisdiction. Such a result would 
certainly be contrary to the spirit of legislation designed to have high stakes 
securities claims, as with class actions, litigated in federal court.73  
 
Insider Trading and the US Supreme Court’s Denial of Certiorari in 
Newman 
 
The Second Circuit’s decision in United States v. Newman74 makes it more 
difficult to prosecute alleged “downstream” or “remote” tippees of insider 
information, who did not receive the information directly from the tipper. 
Under Newman, for remote tippees to be liable for insider trading, they must 
have direct knowledge of the tipper who leaked the insider information and 
know that the tipper breached his or her fiduciary duty in doing so, and the 
tipper must have received a pecuniary or similar benefit in exchange for the 
leak.75 Under this standard, pending and some prior prosecutions of tippees 
without a direct link to their tippers may no longer be viable. 
 
                                                 
69 15 U.S.C.A. § 78aa. 
70 Manning., 772 F.3d. at 164. 
71 15 U.S.C.A. § 78aa. 
72 Manning., 772 F.3d. at 165-66. 
73 See Pub. L. No. 104–67, Dec. 22, 1995, 109 Stat. 737 (Private Securities Litigation 
Reform Act of 1995); Pub. L. No. 105–353, Nov. 3, 1998, 112 Stat. 3227 (Securities 
Litigation Uniform Standard Act of 1998). 
74 U.S. v. Newman, 773 F.3d 438 (2d Cir. 2014), cert. denied, 136 S. Ct. 242, 193 L. Ed. 
2d 133 (2015). 
75Newman, 773 F.3d. at 443-44. 
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Significantly, on October 5, 2015, the US Supreme Court denied certiorari in 
United States v. Newman.76 As a result, Newman is currently the law of the 
Second Circuit and has since been applied and interpreted by courts in 
other circuits.  
 
Cases in the Wake of Newman 
 
Following the Newman decision, a number of defendants have sought to use 
Newman to dismiss insider trading charges, vacate their convictions, or 
reduce their penalties. Courts have applied Newman in a variety of cases 
before federal courts77 and administrative courts.78 And similar criminal 
charges have also been dropped against Michael Steinberg and several other 
defendants who were accused of insider trading with respect to SAC Capital 
Advisors LP.79 Yet, even in the wake of Newman, courts continue to find 
liability where a “meaningfully close personal relationship” exists between 
the tipper and the tippee, even if no other benefit to the tipper was 
alleged.80 These decisions cast some uncertainty about what the government 
must prove in insider trading cases involving remote tippees.  
 
For example, on March 3, 2015, Judge Valerie Caproni of the US District 
Court for the Southern District of New York declined to reverse defendant 

                                                 
76 U.S. v. Newman, 773 F.3d 438 (2d Cir. 2014), cert. denied, 136 S. Ct. 242, 193 L. Ed. 
2d 133 (2015), reh’g denied, Nos. 13-1837(L), 13-1917(Con), U.S. v. Newman, 2015 WL 
1954058 (2d Cir. 2015); U.S. v. Newman, 136 S. Ct. 242, 193 L. Ed. 2d 133 (2015). 
77 S.E.C. v. Payton, 97 F. Supp. 3d 558 (S.D. N.Y. 2015) (“[T]he Second Circuit, in 
Newman, stated unequivocally that ‘[t]he elements of tipping liability are the same, 
regardless of whether the tipper’s duty arises under the “classical” or the 
“misappropriation” theory.’ . . . [T]hese statements seem so clearly intended to give 
guidance to the lower courts of this Circuit that this Court takes them as binding.”).  
78 In the Matter of Gregory T. Bolan and Joseph C. Ruggieri, Order, SEC Admin. Proc. 
Rel. No. 2309 (Feb. 12, 2015) (“While our case law at times emphasizes language from 
Dirks indicating that the tipper’s gain need not be immediately pecuniary, it does not 
erode the fundamental insight that, in order to form the basis for a fraudulent breach, the 
personal benefit received in exchange for confidential information must be of some 
consequence.’”) (quoting Newman, 773 F.3d at 452, with emphasis in original).  
79 Statement of U.S. Attorney Preet Bharara on Dismissal of Charges Against Michael 
Steinberg and Six Other Insider Trading Defendants, Dep’t of Justice (Oct. 22, 2015), 
http://www.justice.gov/usao-sdny/pr/statementus-attorney-preet-bharara-dismissal-
chargesagainst-michael-steinberg-and-six.  
80 U.S. v. Salman, 792 F.3d 1087 (9th Cir. 2015), for additional opinion, see, 618 Fed. 
Appx. 886 (9th Cir. 2015), petition for certiorari filed, 136 S. Ct. 899, 193 L. Ed. 2d 788 
(2016) (quoting Newman, 773 F.3d at 443). 
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David Riley’s conviction for insider trading in United States v. Riley.81 Judge 
Caproni found that Riley, who had tipped a friend with confidential 
information, received three personal benefits—(i) help with his side 
business in the form of industry connections, (ii) investment advice in the 
form of stock tips, and (iii) assistance with securing his next job—which 
indicated a “quid pro quo relationship.”  
 
Judge Jed S. Rakoff of the US District Court for the Southern District of 
New York denied defendants’ motion to dismiss in SEC v. Payton, even 
though the defendants’ guilty pleas had been vacated in light of Newman.82 
Judge Rakoff’s April 6, 2015 decision relied on Riley for support, stating that 
“[i]f a tip maintains or furthers a friendship, and is not simply incidental to 
the friendship, that is circumstantial evidence that the friendship is a quid pro 
quo relationship.” While Judge Rakoff appeared to apply Newman, the 
outcome in Payton is different from that in Newman. The court found that the 
SEC had adequately pled a personal benefit in alleging that the tipper and 
tippee “shared a close mutually-dependent financial relationship” as 
evidenced by a “history of personal favors” in which the tippee “pa[id] their 
shared expenses,” “negotiated reductions in their utilities and rent payments,” 
and helped the tipper defendant in an unrelated criminal matter. The court 
explained that, in contrast with the Newman defendants who knew “next to 
nothing” about the tippers, the SEC had put forth allegations that “the 
defendants knew the basic circumstances surrounding the tip.” The court 
stated that it may draw an adverse inference against the defendants due to 
their knowledge, “their market sophistication,” and the apparent facts that 
they “recklessly avoided discovering additional details” and they “took 
multiple steps to conceal their own trading.” After a two-week trial in 
February 2016, a jury found the defendants liable for insider trading.83 The 
defendants are expected to appeal the verdict. The success of any appeal will 
depend on how the Supreme Court decides United States v. Salman.  
 
 

                                                 
81 U.S. v. Riley, 90 F. Supp. 3d 176 (S.D. N.Y. 2015) (quoting Newman, 773 F.3d at 452 
with edits in original).  
82 S.E.C. v. Payton, 97 F. Supp. 3d 558 (S.D. N.Y. 2015).  
83 Public Statement, US Securities and Exchange Commission, Statement on Jury’s 
Verdict in trial of Daryl Payton and Benjamin Durant (Feb. 29, 2016), 
https://www.sec.gov/news/statement/statement-jury-verdict-payton-durant.html.  
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Insider Trading and the US Supreme Court’s Review of Salman 
 
The most significant development since Newman is the Supreme Court’s 
pending review of the insider trading conviction in United States v. Salman. The 
Supreme Court granted certiorari in that case to review the following question:  

 
Does the personal benefit to the insider that is necessary to 
establish insider trading under Dirks v. SEC, 463 U.S. 646 
(1983), require proof of ‘an exchange that is objective, 
consequential, and represents at least a potential gain of a 
pecuniary or similarly valuable nature,’ as the Second 
Circuit held in United States v. Newman, 773 F.3d 438 (2d 
Cir. 2014), cert. denied, No. 15-137 (U.S. Oct. 5, 2015), or is 
it enough that the insider and the tippee shared a close 
family relationship, as the Ninth Circuit held in this case?84 
 

Judge Rakoff, who had authored Payton, sitting by designation, also 
authored the Ninth Circuit’s decision in Salman, which affirmed the 
conviction of defendant Bassam Yacoub Salman for insider trading.85 In 
Salman, the tipper, an analyst for Citigroup, gave his brother (the tippee) 
confidential information about anticipated mergers and acquisitions 
involving Citigroup clients. The tippee then passed the information on to 
his family member through marriage (the remote tippee), who traded on the 
information. The Ninth Circuit stated that the principle set forth in Dirks, 
that “[t]he elements of fiduciary duty and exploitation of nonpublic 
information also exist when an insider makes a gift of confidential 
information to a trading relative or friend,” governs the case. The court 
found that the tipper gave the confidential information to the tippee, his 
brother, to “benefit” him, which was the type of “gift” envisioned by Dirks. 
Furthermore, the remote tippee knew that the tipper was the source of the 
information, and he had agreed to keep the information confidential to 
“protect” the tipper.86 
 

                                                 
84 Petition for Writ of Certiorari, Salman v. United States (Nov. 10, 2015).  
85 U.S. v. Salman, 792 F.3d 1087 (9th Cir. 2015), for additional opinion, see, 618 Fed. 
Appx. 886 (9th Cir. 2015), petition for certiorari filed, 136 S. Ct. 899, 193 L. Ed. 2d 788 
(2016).  
86 Salman, 792 F.3d at 1092. 
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The Ninth Circuit ultimately distinguished Newman and held that “[p]roof 
that the insider disclosed material nonpublic information with the intent to 
benefit a trading relative or friend is sufficient to establish the breach of 
fiduciary duty element of insider trading.” The factual circumstances of 
Salman, which involved tipping between close family members, are 
distinguishable from Newman, which involved remote tippee market 
participants three or four levels removed from the tipper. While Salman is 
therefore not in direct conflict with Newman, it does leave open the issue of 
inferring a benefit where there is a personal relationship. A Supreme Court 
decision in Salman may provide significant guidance on the elements that 
must be proved for insider trading.  
 
Whistleblowers, Incentive Awards, and Corporate Governance 
 
The SEC’s Whistleblower Program is intended to incentivize individuals to 
report potential corporate and individual misconduct. As the Director of 
the SEC’s Division of Enforcement has indicated: “The SEC’s 
whistleblower program has created real incentives for people to report 
wrongdoing…”87 There is evidence from a record number of tips, to 
substantial recent awards to whistleblowers, showing that this program 
continues to grow and will remain a potent tool in the SEC’s arsenal.88 
 
On March 2, 2015, the SEC announced a whistleblower award payout 
between $475,000 and $575,000 to a former company officer.89 In the 
accompanying release, the SEC explained that officers, directors, trustees, 
or partners are not typically eligible to receive whistleblower awards, but 
there is an exception where they report the information to the SEC more 
than 120 days after other responsible compliance personnel possessed the 
information and failed to adequately address the issue. This whistleblower 
award was the first one paid out under this exception. Director Andrew 
Ceresney applauded the whistleblower’s actions, stating: “Corporate officers 

                                                 
87 Speech, SEC Enforcement Director Andrew Ceresney, ACI’s 32nd FCPA Conference 
Keynote Address (Nov. 17, 2015), http://www.sec.gov/news/speech/ceresney-fcpa-keynote-11-
17-15.html.  
88 Speech, SEC Chair Mary Jo White, The SEC as the Whistleblower’s Advocate (Apr. 30, 
2015), http://www.sec.gov/news/speech/chair-white-remarks-at-garrett-institute.html.  
89 Release, US Securities and Exchange Commission, Former Company Officer Earns Half-
Million Dollar Whistleblower Award for Reporting Fraud Case to SEC, Rel. No. 2015-45 
(Mar. 2, 2015), http://www.sec.gov/news/pressrelease/2015-45.html.  
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have front-row seats overseeing the activities of their companies, and this 
particular officer should be commended for stepping up to report a 
securities law violation when it became apparent that the company’s internal 
compliance system was not functioning well enough to address it.”90 
 
On April 22, 2015, the SEC announced a whistleblower award payout 
between $1.4 million and $1.6 million to a compliance professional who 
reported fraud where there was a reasonable basis to believe that disclosure 
to the SEC was necessary to prevent imminent misconduct from causing 
substantial financial loss to the compliance professional’s company or 
investors.91 Of key import, this particular award was the first-ever seven-
figure award paid out to a whistleblower who performed the audit or 
compliance function.  
 
On April 28, 2015, the SEC announced a whistleblower award payout of 
over $600,000 to the whistleblower in the SEC’s first anti-retaliation case.92 
In the accompanying release, Chief of the SEC’s Office of the 
Whistleblower Sean McKessy stated: “My hope is that the award today 
encourages potential whistleblowers to come forward in light of our 
demonstrated commitment to protect them against retaliatory conduct and 
make significant financial awards to whistleblowers who suffer employment 
hardships as a result of reporting possible securities law violations.” 
 
On September 28, 2015, the SEC announced a whistleblower award of 20 
percent of the amount collected by the SEC on the underlying enforcement 
action to two foreign nationals—one for 11 percent and the other for 9 
percent—who jointly reported information causing the Division of 
Enforcement to initiate the investigation that resulted in the underlying 
enforcement proceeding.93 

                                                 
90 Release, US Securities and Exchange Commission, Former Company Officer Earns Half-
Million Dollar Whistleblower Award for Reporting Fraud Case to SEC, Rel. No. 2015-45 
(Mar. 2, 2015), http://www.sec.gov/news/pressrelease/2015-45.html. 
91 Release, U.S. Securities and Exchange Commission, SEC Announces Million-Dollar 
Whistleblower Award to Compliance Officer, Rel. No. 2015-73 (Apr. 22, 2015), 
http://www.sec.gov/news/pressrelease/2015-73.html.  
92 Release, US Securities and Exchange Commission, SEC Announces Award to 
Whistleblower in First Retaliation Case, Rel. No. 2015-75 (Apr. 28, 2015), 
https://www.sec.gov/news/pressrelease/2015-75.html.  
93 Order Determining Award Claim, Securities Exchange Act of 1934 Rel. No. 76000 (Sept. 
28, 2015), https://www.sec.gov/rules/other/2015/34-76000.pdf.  
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On January 15, 2016, the SEC announced a whistleblower award of more 
than $700,000 to a company outsider who conducted a detailed analysis 
leading to a successful enforcement action.94 In the accompanying release, 
Director Ceresney encouraged outsiders to report potential misconduct, 
stating: “The voluntary submission of high-quality analysis by industry 
experts can be every bit as valuable as first-hand knowledge of wrongdoing 
by company insiders.” 
 
Although the Whistleblower Program has encouraged the reporting of 
misconduct to the SEC, the bigger question is whether companies are taking 
more steps to encourage internal reporting, either in reaction to the program 
or simply as a matter of good corporate policy. And, as discussed below, 
companies must consider the possibility that internal reporting could trigger 
the protections of the Whistleblower Rule against employee “retaliation.” 
 
Confidentiality Agreements May Violate the Whistleblower  
Protection Rule 
 
Whatever internal corporate guidelines a company may adopt in view of the 
Whistleblower Program, the SEC made it clear in 2015 that a company may 
not use confidentiality agreements to thwart the reporting of misconduct to 
the SEC.  
 
On April 1, 2015, the SEC announced a settled order with KBR Inc., for 
violating the whistleblower protection rule enacted under the Dodd-Frank 
Act.95 According to the order, prior to the enactment of Dodd-Frank’s 
whistleblower provisions in 2010, KBR adopted a form confidentiality 
statement for use in internal investigations, which was included in KBR’s 
Code of Business Conduct Investigations Procedures Manual and stated in 
relevant part: “I understand that in order to protect the integrity of this 
review, I am prohibited from discussing any particulars regarding this 
interview and the subject matter discussed during the interview, without the 
prior authorization of the Law Department. I understand that the 
unauthorized disclosure of information may be grounds for disciplinary 
                                                 
94 Release, US Securities and Exchange Commission, SEC Awards Whistleblower More Than 
$700,000 for Detailed Analysis, Rel. No. 2016-10 (Jan. 15, 2016), http://www.sec.gov/news/ 
pressrelease/2016-10.html.  
95 Release, US Securities and Exchange Commission, SEC: Companies Cannot Stifle 
Whistleblowers in Confidentiality Agreements, Rel. No. 2015-54 (Apr. 1, 2015), 
http://www.sec.gov/news/pressrelease/2015-54.html.  
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action.”96 Although the SEC was “unaware of any instances in which (i) a 
KBR employee was in fact prevented from communicating directly with 
Commission Staff about potential securities laws violations, or (ii) KBR 
took action to enforce the form confidentiality agreement or otherwise 
prevent such communications,”97 it still considered that the confidentiality 
provisions violated the whistleblower rule. 
 
In agreeing to the order, the SEC considered KBR’s remedial step of 
amending its confidentiality statement to include: “Nothing in this 
Confidentiality Statement prohibits me from reporting possible violations 
of federal law or regulation to any governmental agency or entity, including 
but not limited to the Department of Justice, the Securities and Exchange 
Commission, the Congress, and any agency Inspector General, or making 
other disclosures that are protected under the whistleblower provisions of 
federal law or regulation. I do not need the prior authorization of the Law 
Department to make any such reports or disclosures and I am not required 
to notify the company that I have made such reports or disclosures.”98 
 
Given that the order occurred in connection with a broader regulatory 
sweep, we view the KBR settlement as “a message case.” Indeed, in the 
release accompanying the settlement, SEC Whistleblower Chief McKessy 
encouraged other companies to “similarly review and amend existing and 
historical agreements that in word or effect stop their employees from 
reporting potential violations to the SEC.”99 Companies should also 
consider reviewing their employee handbooks and other policies and 
procedures, including ones with respect to internal investigations, to ensure 
that they do not in any way inhibit an employee’s ability to report 
misconduct directly to the government. To the extent any revisions are 

                                                 
96 In the Matter of KBR, Inc., Order Instituting Cease-and-Desist Proceedings, Pursuant to 
Section 21C of the Securities Exchange Act of 1934, Making Findings, and Imposing a Cease-
and-Desist Order, Exchange Act Rel. No. 74619 (Apr. 1, 2015), http://www.sec.gov/ 
litigation/admin/2015/34-74619.pdf.  
97 In the Matter of KBR, Inc., Order Instituting Cease-and-Desist Proceedings, Pursuant to 
Section 21C of the Securities Exchange Act of 1934, Making Findings, and Imposing a 
Cease-and-Desist Order, Exchange Act Rel. No. 74619 (Apr. 1, 2015), http://www.sec. 
gov/litigation/admin/2015/34-74619.pdf. 
98 In the Matter of KBR, Inc. 
99 Release, US Securities and Exchange Commission, SEC: Companies Cannot Stifle 
Whistleblowers in Confidentiality Agreements, Rel. No. 2015-54 (Apr. 1, 2015), 
http://www.sec.gov/news/pressrelease/2015-54.html.  
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necessary, the above KBR language provides significant guidance on what 
the SEC views to be an appropriate disclaimer. 
 
Clarification of the Whistleblower Rule  
 
As with any new policy, the Whistleblower Rule—implemented by the 
Dodd-Frank Act100 to provide monetary awards to qualified individuals, 
ensure heightened confidentiality for tips, and enhance employment 
retaliation protections101—has evolved over time. The SEC has attempted 
to clarify the Rule through an interpretive guidance and through its 
submission of amicus curiae briefs on the issue of whether internal reporting, 
rather than reporting to the SEC, is sufficient to trigger the protections of 
the Rule. 
 
On August 4, 2015, the SEC released an interpretive guidance clarifying 
that individuals are protected against adverse employment consequences 
where they internally report potential securities law violations even if they 
have not yet reported the potential misconduct to the SEC in a manner to 
qualify for a whistleblower award.102 
 
The SEC also filed amicus curiae briefs in private retaliation cases urging the 
federal courts to defer to the SEC’s rule by holding that individuals are 
entitled to protection against employment retaliation where they report 
potential misconduct at a publicly traded company internally, regardless of 
whether they have separately reported the information to the SEC.103 On 
September 10, 2015, the Second Circuit entered its opinion in Berman v. 
Neo@Ogilvy LLC, deferring to the SEC’s interpretation that internal 
reporting suffices because the relevant provisions of the Dodd-Frank Act 
were sufficiently ambiguous.104 The US Court of Appeals for the Fifth 
Circuit in Asadi v. G.E. Energy (USA), LLC, had previously interpreted the 
Dodd-Frank Act to protect only individuals who reported potential 

                                                 
100 Dodd-Frank Act, Pub. L. No. 111-203, 124 Stat. 1376. 
101 Interpretation of the SEC’s Whistleblower Rules under Section 21F of the Securities 
Exchange Act of 1934 [15 U.S.C.A. § 78u-6], Rel. No. 34-75592, 17 C.F.R. Pt. 241 
(Aug. 4, 2015), https://www.sec.gov/rules/interp/2015/34-75592.pdf. 
102 https://www.sec.gov/rules/interp/2015/34-75592.pdf. 
103 2015 Whistleblower Report. 
104 Berman v. Neo@Ogilvy LLC, 801 F.3d 145, 155 (2d Cir. 2015). 
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securities law violations directly to the SEC.105 Thus, there is now an 
apparent circuit split. This issue is now ripe for interpretation by the US 
Supreme Court,106 and corporations will have to prepare to face retaliation 
claims that, until now, may have been considered meritless. 
 
SEC Actions Against Hedge Funds and Investment Advisers 
 
On February 26, 2015, Julie M. Riewe, then SEC Co-Chief, Asset 
Management Unit (AMU), Division of Enforcement, gave a speech in 
Washington to the IA Watch 17th Annual IA Compliance Conference, 
announcing that AMU’s 2015 enforcement priorities would focus on 
conflicts of interest in each of three areas: (i) registered investment 
companies, (ii) private funds—hedge funds and private equity funds, and 
(iii) other client accounts (e.g., separately managed accounts and/or retail 
accounts).107 Ms. Riewe stated that, “[c]onflicts of interest are material 
facts that investment advisers, as fiduciaries, must disclose to their 
clients.”108 Recent cases demonstrate that the SEC has indeed scrutinized 
conflicts of interest. 
 
Recent Cases 
 
On June 16, 2015, in SEC v. Interinvest Corp. Inc. and Hans Peter Black, the 
SEC announced fraud charges against an investment advisory firm and its 
principal, Hans Peter Black, for funneling assets to distressed Canadian 
microcap companies in which Black had undisclosed financial interests.109 
The SEC alleged that Black unlawfully directed $17 million from Interinvest 
to the troubled companies and, in turn, those companies paid a Black-
controlled company $1.7 million.110  

                                                 
105 Asadi v. G.E. Energy (USA), L.L.C., 720 F.3d 620 (5th Cir. 2013). 
106 See Berman at *30 (Jacobs, J.) (dissenting) (“But our obligation is to apply 
congressional statutes as written. In this instance, the alteration creates a circuit split, and 
places us firmly on the wrong side of it”). 
107 “Conflicts, Conflicts Everywhere – Remarks to the IA Watch 17th Annual IA 
Compliance Conference: The Full 360 View,” Julie M. Riewe, Co-Chief, Asset 
Management Unit, Division of Enforcement, Washington, D.C., Feb. 26, 2015, 
http://www.sec.gov/news/speech/conflicts-everywhere-full-360-view.html (last visited 
July 10, 2015). 
108 Id. 
109 SEC v. Intervest Corp., Inc., Case No. 15-12350, D.E. 1 (D. Mass. June 16, 2015). 
110 Id. 



Trends in Securities Class Actions and Regulatory Enforcement Proceedings 

27 

On December 18, 2015, in In the Matter of JPMorgan Chase Bank, N.A. and 
J.P. Morgan Securities, LLC, the SEC announced a settlement with a 
nationally chartered bank and its investment advisory sister entity (together, 
“JPMorgan”) for failure to tell clients they were steering them to proprietary 
products to receive higher fees.111 The SEC alleged that JPMorgan failed to 
disclose conflicts of interest over several years, arising from JPMorgan-
managed mutual funds, private hedge funds, and third-party private hedge 
funds that shared fees with JPMorgan.112 For example, JPMorgan created a 
risk-weighted portfolio comprised of registered funds, managed by the 
investment advisory company, which selected the components of the 
portfolio. Up to 60 percent of the portfolio’s components were proprietary 
JPMorgan mutual funds. The SEC alleged that JPMorgan never disclosed 
this conflict of interest. The SEC also alleged that JPMorgan did not advise 
its clients that for certain products, lower cost share classes were available.  
JPMorgan agreed to settle the SEC charges against it for $267 million.113 In 
a parallel proceeding, JPMorgan agreed to settle charges brought by the 
Commodities Futures Trading Corporation for $40 million in civil penalties 
and $60 million in disgorgement.114 
 
On November 3, 2015, in In the Matter of Fenway Partners, LLC, Peter Lamm, 
William Gregory Smart, Timothy Mayhew, Jr., and Walter Wiacek, CPA, the SEC 
announced a settlement with a private equity firm (Fenway) and four of its 
executives for failure to disclose conflicts of interest when investor assets 

                                                 
111 In the Matter of J.P. Morgan Chase Bank, N.A. and J.P. Morgan Securities LLC, 
Order Instituting Administrative Cease-and-Desist Proceedings, Pursuant to Section 8A 
of the Securities Act of 1933, Section 15(b) [15 U.S.C.A. § 77h-1], of the Securities 
Exchange Act of 1934 [15 U.S.C.A. § 78o(b)], and Sections 203(e) and 203(k) of the 
Investment Advisers Act of 1940 [15 U.S.C.A. § 80b-3(e), (k)]. Making Finding, and 
Imposing Remedial Sanctions and a Cease-and-Desist Order, Sec. Act Rel. No. 9992 2015 
WL 9256635 (Dec. 18, 2015) (JPM-SEC Order), http://www.sec.gov/litigation/admin/2015 
/33-9992.pdf.  
112 JPM-SEC Order at 2. 
113 IN THE MATTER OF JPMORGAN CHASE BANK, N.A. AND J.P. MORGAN 
SECURITIES LLC, RESPONDENTS., Release No. 33, 9992, Release No. 34, 76694, Release 
No. 4295, Release No. 9992, Release No. 76694, Release No. IA - 4295, 2015 WL 9256635 at 
*9 (S.E.C. Release No. 2015). 
114 Order Instituting Proceedings Pursuant to Sections 6(c) and 6(d) of the Commodity 
Exchange Act [7 U.S.C.A. §§ 9, 13b], Making Findings and Imposing Remedial Sanctions, 
CFTC Docket No. 16-05 (Dec. 18, 2015) (CFTC Order). 
http://www.cftc.gov/idc/groups/public/@lrenforcementactions/documents/legalpleading/enfjp
morganorder121815.pdf. 
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were used to pay former firm employees and a related entity.115 Fenway was 
investment adviser to a private equity fund (Fund III), which primarily 
invested in portfolio companies. The portfolio companies paid Fenway fees 
for portfolio management services (monitoring fees) and Fund III paid 
Fenway fees in its role as investment adviser (IA fees). The IA fees were 
offset by payment of the monitoring fees. In 2011, the executives caused 
the portfolio companies to stop paying the advisory fees and instead pay 
them to a new entity, of which they were the principal owners. Because the 
offset was no longer in effect, the portfolio companies paid larger fees to 
Fenway. Fenway and the executives allegedly made material omissions to 
Fund III investors regarding this new arrangement. The SEC censured 
Fenway, and it and three executives were ordered to pay $8.7 million in 
disgorgement and interest, as well as $1.525 million in civil penalties, the 
majority of which Fenway was ordered to pay.116 
 
On August 17, 2015, in In the Matter of Citigroup Alternative Investments LLC 
and Citigroup Global Markets Inc., the SEC announced a settlement with two 
Citigroup entities (respectively, “CAI” and “CGMI,” and together, the “Citi 
Respondents”) stemming from charges they defrauded investors by 
claiming the hedge funds in which they invested were safe and low-risk; the 
funds collapsed during the financial crisis.117  
 

                                                 
115 In the Matter of Fenway Partners, LLC, Peter Lamm, William Gregory Smart, Timothy 
Mayhew, Jr., and Walter Wiacek, CPA, Order Instituting Administrative and Cease-and-Desist 
Proceedings Pursuant to Sections 203(e), 203(f) and 203(k) of the Investment Advisers Act of 
1940 [15 U.S.C.A. § 80b-3(e), (k)], Making Findings, and Imposing Remedial Sanctions and a 
Cease-and Desist Order, Inv. Adv. Act Rel. No. 4253 2015 WL 6689228 (Nov. 3, 2015), 
http://www.sec.gov/litigation/admin/2015/ia-4253.pdf.  
116 IN THE MATTER OF FENWAY PARTNERS, LLC, PETER LAMM, WILLIAM 
GREGORY SMART, TIMOTHY MAYHEW, JR., AND WALTER WIACEK, CPA, 
RESPONDENTS., Release No. 4253, Release No. IA - 4253, 2015 WL 6689228 at *10 
(S.E.C. Release No. 2015). 
117 In the Matter of Citigroup Alternative Investments LLC and Citigroup Global Markets 
Inc., Order Instituting Administrative and Cease-and-Desist Proceedings Pursuant to 
Section 8A of the Securities Act of 1933 [15 U.S.C.A. § 77h-1], Section 15(b)(4) of the 
Securities Exchange Act of 1934 [15 U.S.C.A. § 78o(b)], and Sections 203(e) and 203(k) 
of the Investment Advisers Act of 1940 [15 U.S.C.A. § 80b-3(e), (k)], Making Findings, 
and Imposing Remedial Sanctions and a Cease-and Desist Order, Sec. Act Rel. No. 9893 
2015 WL 4881985 (Aug. 17, 2015). http://www.sec.gov/litigation/admin 
/2015/33-9893.pdf.  
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CAI managed the hedge funds and CGMI financial advisers sold interests 
in those funds to investors.118 The Citi Respondents raised $3 billion for the 
funds from 4,000 investors. From 2002 to 2008, when the funds collapsed, 
CGMI’s financial advisers and CAI misrepresented the funds’ risks, telling 
advisory clients that the investments were “safe,” “low-risk,” “bond 
substitutes,” and suitable for traditional bond investors. The Citi 
Respondents made these representations notwithstanding the funds’ 
marketing documents, which stated they were not bond substitutes. The 
Citi Respondents allegedly encouraged clients to sell bonds and invest the 
proceeds in the funds. As the financial crisis deepened, the funds began to 
experience margin calls and liquidity problems, but the Citi Respondents 
allegedly continued to represent the funds as a safe, low-risk investment. By 
January 2008, one of the funds’ managers had already drawn up liquidation 
plans. As the other fund ran into trouble, its manager continued to tell 
investors that the biggest risk to the fund was the adoption of a flat tax by 
the federal government.119 
 
The SEC alleged that CAI failed to adopt and implement policies and 
procedures to prevent misrepresentations about the funds. In practice, the 
funds’ managers educated the wholesalers, who educated the financial 
advisers. At each turn, misrepresentations about the funds were allegedly 
made, and those misrepresentations were relayed to the investors and CAI 
allegedly failed to exercise reasonable oversight. The SEC censured the Citi 
Respondents and ordered them to disgorge approximately $140 million and 
pay approximately $40 million in interest.120  
 
On August 10, 2015, in In the Matter of Guggenheim Partners Investment 
Management, LLC, the SEC announced a settlement with an investment 
                                                 
118 IN THE MATTER OF CITIGROUP ALTERNATIVE INVESTMENTS LLC AND 
CITIGROUP GLOBAL MARKETS INC., RESPONDENTS., Release No. 33, 9893, 
Release No. 34, 75710, Release No. 4174, Release No. 9893, Release No. 75710, Release 
No. IA - 4174, 2015 WL 4881985 at *3 (S.E.C. Release No. 2015). 
119 IN THE MATTER OF CITIGROUP ALTERNATIVE INVESTMENTS LLC AND 
CITIGROUP GLOBAL MARKETS INC., RESPONDENTS., Release No. 33, 9893, 
Release No. 34, 75710, Release No. 4174, Release No. 9893, Release No. 75710, Release 
No. IA - 4174, 2015 WL 4881985 at *5 (S.E.C. Release No. 2015). 
120 IN THE MATTER OF CITIGROUP ALTERNATIVE INVESTMENTS LLC AND 
CITIGROUP GLOBAL MARKETS INC., RESPONDENTS., Release No. 33, 9893, 
Release No. 34, 75710, Release No. 4174, Release No. 9893, Release No. 75710, Release 
No. IA - 4174, 2015 WL 4881985 at *7 (S.E.C. Release No. 2015). 
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advisory firm (Guggenheim) for failing to disclose a $50 million loan made 
by an advisory client to a Guggenheim senior executive.121 Guggenheim 
purportedly failed to disclose the loan when two other clients invested 
alongside the lender. Senior Guggenheim officials allegedly knew of the 
loan but did not inform the compliance department. The SEC alleged that 
the executive approached the advisory client and received $50 million, 
which the executive used to personally participate in an acquisition made by 
Guggenheim’s parent company. This loan created a conflict of interest, as 
Guggenheim might place the lender’s interests ahead of other clients. The 
SEC also alleged other compliance policy and code of ethics violations, 
including: (i) Guggenheim employees’ taking unreported flights on 
Guggenheim private planes; (ii) failing to properly book trades, leading to 
Guggenheim’s charging of asset management fees for assets it did not 
manage; and (iii) failing to maintain books and records. The SEC censured 
Guggenheim, which was forced to pay a $20 million civil penalty.122 
 
Residential Mortgage-Backed Securities Settlements and Litigation 
 
The Goldman Sachs and HSBC Settlements123 
 
Although the RMBS space imploded nearly ten years ago, the fallout is 
still being felt, as settlements and enforcement actions continue. The 
conduct of institutions involved in RMBS continues to be highly 
scrutinized. On January 14, 2016, Goldman Sachs stated it reached an 

                                                 
121 In the Matter of Guggenheim Partners Investment Management, LLC, Order 
Instituting Administrative and Cease-and-Desist Proceedings Pursuant to Sections 203(e) 
and 203(k) of the Investment Advisers Act of 1940 [15 U.S.C.A. § 80b-3(e), (k)], Making 
Findings, and Imposing Remedial Sanctions and a Cease-and Desist Order, Inv. Adv. 
Act. Rel. No. 4163 2015 WL 4720298 (Aug. 10, 2015). http://www.sec.gov 
/litigation/admin/2015/ia-4163.pdf.  
122 IN THE MATTER OF GUGGENHEIM PARTNERS INVESTMENT MANAGEMENT, 
LLC RESPONDENT., Release No. 4163, Release No. IA - 4163, 2015 WL 4720298 at *9 
(S.E.C. Release No. 2015). 
123 This issue came into sharp focus in 2015 for the general public with the release and 
ensuing critical and box office success of The Big Short, starring Christian Bale, Steve 
Carrell, Ryan Gosling, and Brad Pitt. The film won Best Writing, Adapted Screenplay at 
the 88th Academy Awards and was nominated for several others. The Big Short grossed 
nearly $70 million on a $28 million budget. http://www.imdb.com/title/tt1596363/.  
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agreement with the RMBS Working Group, under which it agreed to pay 
$2.4 billion in civil penalties.124  
 
On February 5, 2016, the Justice Department announced a settlement 
between the Department of Justice, other federal departments, forty-nine 
state attorneys general, the District of Columbia’s attorney general, and 
HSBC Bank USA NA (HSBC).125 Under the consent judgment, HSBC was 
ordered to pay a $470 settlement, $370 million of which will be distributed 
to consumers who were harmed as a result of HSBC’s actions.126  
 
Criminal Actions in the RMBS Context 
 
On September 3, 2015, a grand jury returned an indictment against three 
RMBS traders at Nomura Securities International, Inc. (Nomura). Each 
trader was charged with conspiracy to commit securities fraud, wire fraud, 
and false statements, securities fraud, among other counts.127 On 
September 8, 2015, the SEC announced parallel civil charges.128 The 
complaint alleged that between 2010 and 2013, the defendants misled 
Nomura’s customers regarding prices at which trades were made and the 
commissions they paid to Nomura.129 Through their conduct, the 
defendants allegedly generated more than $7 million in additional revenue 
for Nomura. 
 
According to the complaint, the market for RMBS is opaque because the 
securities do not trade on an exchange that would provide real-time bid and 
ask prices. The defendants provided market information to market 
participants and arranged trades between customers, often both Nomura 
customers. At the conclusion of a trade, the defendants allegedly provided 

                                                 
124 http://www.goldmansachs.com/media-relations/press-releases/current/announcement-
14-jan-2016.html.  
125 Press Release, Goldman Sachs, Goldman Sachs Announces Settlement in Principle 
with the RMBS Working Group, Jan. 14, 2016, http://www.goldmansachs.com/media-
relations/press-releases/current/announcement-14-jan-2016.html. 
126 \United States v. HSBC North America Holdings Inc., Civ. Action No. 16-0199 (D.D.C. 
filed Feb. 5, 2016), https://www.justice.gov/opa/file/822931/download.  
127 https://www.justice.gov/usao-ct/pr/indictment-charges-3-former-nomura-rmbs-traders-
multiple-fraud-and-conspiracy-offenses. 
128 http://www.sec.gov/news/pressrelease/2015-181.html.  
129 SECURITIES AND EXCHANGE COMMISSION, Plaintiff, v. Ross B. SHAPIRO, Michael 
A. Gramins, and Tyler G. Peters, Defendants., 2015 WL 5217924 (S.D. N.Y. 2015). 
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the prices, which the buyer paid and the seller received. The defendants 
allegedly would first buy from a Nomura customer the RMBS on Nomura’s 
books, holding the securities at minimal or no risk (knowing they could 
resell to another customer). When a buyer was found, the defendants 
allegedly increased the purchase price paid, thereby increasing their profit. 
The defendants allegedly also conducted the same operation in reverse, 
buying and later selling to a Nomura customer for a lower price than they 
paid the buyer. Because of the opacity of the RMBS market, the customers 
did not know they paid inflated prices and/or received deflated proceeds 
from these trades. The complaint seeks disgorgement plus interest as well as 
civil penalties.130 
 
In a similar criminal case, on December 21, 2015, the US Attorney for the 
District of Connecticut announced that an RBS Securities Inc. (RBS) 
trader pleaded guilty to participating in a years-long scheme in RMBS.131 
The defendant’s plea followed his co-conspirator’s plea deal, announced 
on March 11, 2015. In connection with his plea, the trader, a managing 
director, admitted making misrepresentations to induce customers to buy 
RMBS bonds at inflated prices and to induce sellers to accept lower 
prices. For several years, the defendant misrepresented the bid and ask 
when relaying price information to buyers and sellers. In certain contexts, 
he fictionalized third-party sellers, when, in fact, the traders were selling 
RBS inventory. This allowed RBS to charge the buyers a higher 
commission. The defendant pled guilty and faces up to five years in 
prison and a $250,000 fine.132  
 
Conclusion 
 
What lies ahead? We anticipate more decisions from the US Supreme Court 
and the lower courts in the securities class action and insider trading realms. 
For securities class actions, it is likely that the general question of what 
evidence is appropriate at the class certification stage will continue to be 
debated. In the insider trading context, the elements of a breach of fiduciary 

                                                 
130 SECURITIES AND EXCHANGE COMMISSION, Plaintiff, v. Ross B. SHAPIRO, Michael 
A. Gramins, and Tyler G. Peters, Defendants., 2015 WL 5217924 (S.D. N.Y. 2015). 
131 https://www.fbi.gov/newhaven/press-releases/2015/rbs-supervisor-pleads-guilty-to-
conspiracy-to-commit-multi-million-dollar-securities-fraud.  
132 Plea Agreement, 15-cr-231 (RNC) (D. Conn. filed Dec. 21, 2015). 
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duty claim are likely to be further explained, as is the issue of the quantum 
of evidence needed for a factfinder to reach a reasoned conclusion.  
 
On the regulatory front, the SEC will no doubt be increasingly active in 
applying and clarifying its Whistleblower Rule and in bringing 
enforcement actions based on incoming tips. The Whistleblower 
Program, which has the express imprimatur of Mary Jo White, will 
continue to grow, which only highlights the importance that public 
companies and regulated entities have a strong tone at the top that 
emphasizes compliance and transparency and encourages internal 
reporting of potential misconduct. We also anticipate that the federal 
government will increase its focus on the prosecution of actions against 
financial institutions and individuals involved in the RMBS debacle. 
 
Key Takeaways 
 

• After Halliburton II, which allows defendants to rebut price impact 
at the class certification stage, event studies are critical to a 
company’s defense. We anticipate that courts will continue to 
grapple with the quantum of evidence necessary to show a lack of 
price impact. Companies should anticipate using experts and 
putting their efforts into defeating class certification with evidence 
of price impact. 

• There is a trend for courts to look more deeply into the facts of a 
case, as demonstrated by the Omnicare and Dudenhoeffer decisions, 
which, respectively, call upon the lower courts to fully examine 
scienter and fiduciary duty in context. Companies should anticipate 
that, perhaps now more than ever before, their defenses will be 
dependent on how they recount the facts. 

• Focus on proving or disproving the relationship between tipper 
and tippee in insider trading cases, depending on whether you are 
defending or prosecuting. The decision in Newman is being applied 
and interpreted in courts beyond the Second Circuit, making it 
more difficult to prosecute downstream or remote tippees of 
insider information who did not receive the information directly 
from the tipper. To be liable, remote tippees must have direct 
knowledge of the tipper and a breach of fiduciary duty took place. 
Plus, the tipper must receive some benefit in exchange for the leak. 
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Prosecutions of tippees without a direct link to their tippers may 
no longer be viable. 

• Pay attention to the developments in Salman, as the Supreme 
Court ponders the question of proving benefit and gain when 
insider information is shared in a close family relationship. This is 
the most significant development since Newman. In Dirks, the 
Ninth Circuit maintains that fiduciary duty and exploitation of 
nonpublic information also applies when information is passed in a 
family relationship, deliberately, to benefit someone, who also 
knew the source of the information and kept it confidential. The 
question is whether the intent to benefit a trading relative or friend 
is sufficient to establish a breach of fiduciary duty.  

• Encourage client companies to take more steps to encourage internal 
reporting, both as defense against the Whistleblower Program and 
simply as a matter of good corporate policy. Consider the possibility 
that internal reporting could trigger Whistleblower Rule protections 
against employee retaliation, and adjust company policies accordingly 
to prevent actions that could support such claims. 

• Take care in crafting confidentiality agreements to avoid 
interpretations or implications that the company is trying to stifle or 
thwart employees reporting misconduct to the SEC. Consider the 
SEC’s decisions in dealing with the claims against KBR Inc., that its 
form confidentiality statement for use in internal investigations, 
prohibited cooperation with the SEC and investigators. Review and 
amend any agreements, employee handbooks and other policies and 
procedures, especially dealing with internal investigations, to ensure 
they do not inhibit an employee’s ability to report misconduct 
directly to the government. Use the KBR language as an example in 
performing necessary revisions. 
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