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Could Gold-Plating Be The Key To Post-Brexit Stability?                                          
September 28, 2016, 1:57 PM EDT 

Of the many uncertainties arising from the United Kingdom’s decision to exit the 
European Union, the lasting effects of the U.K.’s practice of gold-plating remain 
unknown. Gold-plating is the practice of layering stricter regulations onto an 
international standard when incorporated into local law. Controversy has existed for 
years over whether the U.K.’s tendency to gold-plate EU directives when transposed 
into local law makes the British economy less competitive when compared to its less-
strictly regulated EU peers. Although many fear that Brexit may be disruptive and 
create great uncertainty for many businesses in the U.K., paradoxically, the U.K.’s 
practice of gold-plating financial and corporate governance regulations may provide a 
measure of stability and continuity. 
 
Critics bemoan that gold-plating makes the U.K. a less attractive location for business 
due to burdensome and expensive implementation costs. A potent example of the 
pros and cons is the Working Time Regulations of 1998. The corresponding EU 
directive gave workers in the EU the right to a minimum of four weeks of holiday per 
year. By deciding to “gold-plate” the directive, the U.K. gave workers, by law, a 
minimum of 5.6 weeks of holiday per year. However, the U.K. inadvertently created 
an administrative headache in application, because employees can also accrue 
vacation time while out sick, thus almost doubling their allotted holiday time. While 
beneficial for workers, this particular gold-plating resulted in onerous and costly 
regulations for employers. 
 
However, the U.K. is not simply a gold-plating automaton. In the lead-up to Brexit, 
the U.K. began to push back on some EU directives that it believed were overly 
restrictive rather than enhance them. For example, in February 2016, the U.K. informed the European 
Banking Authority, the EU’s financial regulatory agency, of its decision to not comply with the EU bonus 
cap directive. The proposed bonus cap would limit bonuses to 100 percent of a base salary, or 200 
percent with special shareholder approval. While the bonus cap could potentially still be enforced 
against larger banks, the U.K. invoked a proportionality principle, refusing to introduce the bonus cap to 
smaller firms. 
 
Bonus cap aside, following the global financial crisis of 2008, the financial services industry tends to be 
the most affected by gold-plating. To prevent another financial crisis, the Basel Committee on Banking 
Supervision created a new set of capital adequacy and liquidity standards in 2010, commonly known as 
“Basel III.” In EU member states, Basel III is incorporated through an EU directive known as the Capital 
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Requirements Directive (CRD) IV. Under its domestic, gold-plated application of CRD IV, the U.K. raised 
the minimum liquidity ratios. In practice, this means hefty new capital requirements that may end up 
requiring burdensome additional capital raises — U.K. banks currently have until 2019 to meet these 
Basel III liquidity ratios. 
 
Taking the Basel III reforms even further through the Financial Services (Banking Reform) Act of 2013, 
the U.K. is in the process of ring-fencing its six largest banks, including both Barclays and the Royal Bank 
of Scotland. The “ring-fencing” process entails formally separating the retail banking arm from the 
investment banking arm, under the theory this will insulate risk-averse retail customers from the higher 
risk units of a global bank. Separate and apart from the Basel III liquidity ratios, the Bank of 
England clarified that these ring-fenced entities will need a distinct “systemic risk buffer” to avoid 
potentially disproportionately gobbling up the Basel III ratio. Although bankers are keen to avoid 
another financial crisis, this additional regulatory step of ring-fencing creates a host of expensive 
logistical issues starting with actual compliance down to human resources that may not even inoculate 
the industry from another crash. 
 
In recent years, U.K. supporters of gold-plating have emphasized the aspirational nature of the practice. 
It has provided an opportunity for the U.K. to lead by example and to hold itself and the global 
community to a higher standard. For example, the U.K. has already gold-plated all of the EU’s Anti-
Money Laundering Directives and remains a member-state of the inter-governmental Financial Action 
Task Force. When the EU’s Fourth Money Laundering Directive becomes effective in June 2017, stricter 
regulations will have already existed in the U.K. for some time. Traditionally, the United States 
dominated international anti-corruption enforcement through the Foreign Corrupt Practices Act. 
However, in July 2011, the U.K. Bribery Act became law, gold-plating not only the standards established 
by the Organisation for Economic Co-operation and Development (OECD) Anti-Bribery Convention but 
also aspects of the FCPA. With an even wider application than the FCPA, the Bribery Act prohibits not 
just the bribery of public officials but also bribes between private corporations and individuals. 
Additionally, whereas the FCPA prohibits only the giving of a bribe, the Bribery Act also prohibits the 
taking of a bribe. 
 
This is not the only instance of the U.K. gold-plating international efforts to corral financial crime. Facing 
strong criticism that the U.S. Department of Justice prosecuted companies but failed to hold any 
executives responsible for the financial crisis, in September 2015, the DOJ released the Yates 
memorandum, outlining six “key steps” for DOJ prosecutors to follow in pursuing individual 
accountability for corporate wrongdoing. The U.K. took the rationale behind the Yates memo even 
further. On March 7, 2016, the U.K. Financial Conduct Authority implemented the “senior managers 
regime” (SMR), requiring certain managers at banks to file a “statement of responsibilities.” Under the 
SMR, executives can face up to seven years in jail if a directly attributable decision caused their company 
to fail. Moreover, new remuneration rules also allow the FCA to claw back senior manager bonuses for 
up to 10 years. Following the SMR implementation, former Prime Minister David Cameron announced 
the U.K. government’s initiative to create new corporate offenses to fight corruption, including an 
extension of the offense of “failure to prevent” other economic crimes such as fraud and money 
laundering. The expansion of the “failure to prevent” offenses is modeled on the “failure to prevent 
bribery” offense of the Bribery Act, which created liability for companies whose employees, associated 
companies, or other associated third parties pay bribes for the company’s benefit. The only defense 
available to “failure to prevent” is a strong showing that adequate compliance processes and procedures 
were in place to prevent financial crime. Entirely apart from any issues created by Brexit, companies 
conducting business in the U.K. might need to reevaluate their fraud and corruption prevention 
measures in the near future to avail themselves of any compliance defenses affected by this prospective 



 

 

expansion of “failure to prevent” offenses. 
 
As we navigate a post-Brexit world, the U.K.’s occasionally controversial practice of gold-plating 
international regulations may provide much-needed market stability. Retaining its status as a gold-
plating leader could be a strategy for the U.K. to successfully retain many of its current rights concerning 
trade and travel, easing the upcoming transition period. Albeit one of the main reasons for Brexit was 
additional control over local law, corporations and residents fearful of changes should not expect a 
major shift anytime soon. In fact, many may soon realize the culprit of onerous regulation resides in 
London rather than Brussels. 
 
—By Jonathan B. New and Elizabeth G. McCurrach, BakerHostetler LLP 
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