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E N F O R C E M E N T

Graham and the Continuing Rejection of Limitless SEC Actions

BY JIMMY FOKAS AND BARI R. NADWORNY

T ime is of the essence for the Securities and Ex-
change Commission in the Eleventh Circuit. In
SEC v. Graham, 823 F.3d 1357 (11th Cir. 2016), the

Eleventh Circuit determined that the five-year statute of
limitations under 28 U.S.C. § 2462—which applies to ac-
tions, suits, or proceedings for the enforcement of any
‘‘civil fine, penalty, or forfeiture’’—applies to SEC en-
forcement actions seeking the disgorgement of ill-
gotten gains, creating a circuit split that will have to be
resolved by the Supreme Court. This is the second time
that an appellate court has taken a strict approach to-
wards the application of a limitations period to SEC en-
forcement actions. In 2013, the Supreme Court in SEC
v. Gabelli, weighed in by determining that the limita-
tions period applicable to actions seeking civil penalties

begins to run when the cause of action accrues as op-
posed to when it is discovered.

The current circuit split will hasten investigations in
the Eleventh Circuit and may encourage targets of an
investigation to vigorously challenge cases where the
SEC might be time barred from certain remedies. More
importantly, defendants in SEC actions face the poten-
tial for disparate results on similar facts in circuits
where the SEC’s disgorgement remedy is not subject to
the five-year limit. This article examines the Eleventh
Circuit’s holding, the split with other circuits, and the
effect on future SEC investigations and enforcement ac-
tions.

The SEC’s Enforcement Action & the
District Court’s Dismissal

The SEC filed an action on January 13, 2013 against
five defendants alleging that they were engaged in the
offer and sale of unregistered securities from at least
November 2004 to July 2008. According to the com-
plaint, the defendants raised more than $300 million
from approximately 1,400 investors around the country,
but failed to pay out the guaranteed returns.

The SEC requested declaratory relief, injunctive re-
lief, disgorgement with prejudgment interest, and civil
penalties. The district court dismissed the SEC’s com-
plaint as time-barred, holding that § 2462 and its five-
year statute of limitations applied to all of the remedies
the SEC sought, including the equitable remedies. The
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District Court determined that injunctive and declara-
tory relief were penalties and disgorgement constituted
forfeiture, which would bring all three equitable rem-
edies within the province of § 2462’s five-year limita-
tions period. The court further held that § 2462 is juris-
dictional in nature and since it applied, the court lacked
subject matter jurisdiction and the action was dismissed
with prejudice.

The SEC appealed. On appeal, the Eleventh Circuit
affirmed in part, determining that declaratory relief was
punitive in nature because it was backward-looking and
intended to redress prior misconduct and therefore was
subject to the five-year limit. The court also concluded
that disgorgement fell within the meaning of a ‘‘forfei-
ture’’ and thus fell within § 2462’s limitations period.
The court looked to the plain meaning of ‘‘forfeiture’’
and found no meaningful difference between the defini-
tions of disgorgement and forfeiture as both involved a
person turning over money or property because of a
crime or wrongdoing. The court did not reach the alter-
native argument that disgorgement is a penalty within
the meaning of the statute. Until Graham, the majority
rule in circuits that have considered the issue was that
disgorgement was an equitable remedy intended to de-
prive a wrongdoer of his or her ill-gotten gains and
therefore not subject to any limitations period. The cir-
cuit court reversed the district court with respect to in-
junctive relief determining that injunctions look for-
ward in time and address ongoing or future violations
and are therefore not a penalty subject to the five-year
limitations period.

The Circuit Split
Most circuits have determined that equitable rem-

edies such as disgorgement are not subject to the stat-
ute of limitations because such relief is not intended to
punish a defendant.

The D.C. Circuit, in Riordan v. SEC, 627 F.3d 1230,
1234 (D.C. Cir. 2010), reasoned that since disgorgement
orders are not penalties, ‘‘at least so long as the dis-
gorged amount is causally related to the wrongdoing,’’
disgorgement is not subject to the five-year statute of
limitations under § 2462. Similarly, the First Circuit, in
SEC v. Tambone, 550 F.3d 106, 148 (1st Cir. 2008),
clarified that the applicable five-year statute of limita-
tions period invoked by the defendant ‘‘applies only to
penalties sought by the SEC, not its request for injunc-
tive relief or the disgorgement of ill-gotten gains.’’

The Sixth and Ninth Circuits have also weighed in on
this issue, and though not as directly opposed to the
Eleventh Circuit holding on disgorgement as other cir-
cuits, have recognized generally that § 2462 does not
apply to equitable remedies. In SEC v. Quinlan, 373 F.
App’x 581, 587 (6th Cir. 2010), the Sixth Circuit noted
that courts recognize certain equitable remedies as ex-
empt from § 2462, either as a matter of law or after a
fact-intensive inquiry to determine if the remedy is re-
medial or punitive. The Ninth Circuit, in SEC v. Rind,
991 F.2d 1486, 1490 (9th Cir. 1993), explained that the
nature of the disgorgement remedy is not affected by
the involvement of money; its purpose is to deprive the
wrongdoer of unlawful profits and eliminate the incen-
tive to violate securities laws. The theory behind the
remedy is deterrence rather than compensation. Other
circuit courts, outside of the SEC enforcement context,
have also recognized that equitable remedies are ex-

empt from § 2462’s limitations. See Sierra Club v. Otter
Tail Power Co., 615 F.3d 1008, 1018 (8th Cir. 2010) (not-
ing, in the context of an action involving alleged viola-
tions of environmental statutes, that § 2462 does not bar
equitable remedies); United States v. Telluride Co., 146
F.3d 1241, 1245-48 (10th Cir. 1998) (noting that actions
for equitable relief typically are not actions for penalties
or fines and holding that the restorative injunction
sought over wetlands damage was not a penalty within
the meaning of § 2462).

Although the Second Circuit has not specifically ad-
dressed the issue, the law for SEC enforcement attor-
neys in New York has been fairly settled and in accor-
dance with these other circuits. The Southern District of
New York has held, in line with ‘‘the great weight of
case law in this jurisdiction,’’ that disgorgement is not
subject to the five-year statute of limitations under
§ 2462. SEC v. Wyly, 56 F. Supp. 3d 394, 402-03
(S.D.N.Y. 2014); see also SEC v. Kelly, 663 F. Supp. 2d
276, 286-87 (S.D.N.Y. 2009); SEC v. Jones, 476 F. Supp.
2d 374, 385 (S.D.N.Y. 2007). The court explained that
while the Second Circuit has not addressed the issue of
whether disgorgement constitutes civil forfeiture, it has
held that disgorgement does not constitute a penalty
due to its remedial nature. See SEC v. Pentagon Capital
Mgmt. PLC, 725 F.3d 279, 288 n.8 (2d Cir. 2013); SEC v.
Cavanagh, 445 F.3d 105, 116 n.25 (2d Cir. 2006). Be-
cause of this weight of authority, and absent clearer
guidance from the Second Circuit, the Southern District
of New York very recently declined to adopt the hold-
ing in Graham and to depart from its view that dis-
gorgement, being a traditional equitable remedy, is not
subject to the limitations period in § 2462. See SEC v.
Straub, No. 11 Civ. 9645 (RJS) (S.D.N.Y. Sept. 30,
2016).

This clear split of authority has the potential to lead
to disparate results depending on geographic location.
A defendant accused of insider trading in the Eleventh
Circuit could walk away with ill-gotten gains if the
SEC’s action is not timely whereas a similarly situated
defendant in the D.C. Circuit would not be so fortunate.
The Supreme Court will likely have to resolve the split.
In Gabelli, the Supreme Court reined in the SEC’s ap-
proach to the five-year limitation period applicable to
civil penalties. In a unanimous opinion authored by
Chief Justice John Roberts, the court held that the SEC
was not entitled to the benefit of a discovery rule (i.e.,
when the fraud is or could have been discovered) for
determining when the limitations period begins to run
in actions seeking civil penalties. Instead, the limita-
tions period for civil penalties runs when the fraud is
complete, not when it is discovered. The Court invoked
former Chief Justice Marshall’s ‘‘particularly forceful
language in emphasizing the importance of time limits
on penalty actions, stating that it ‘would be utterly re-
pugnant to the genius of our laws’ if actions for penal-
ties could ‘be brought at any distance of time.’ ’’ 133 S.
Ct. 1216, 1223 (2013) (quoting Adams v. Woods, 2
Cranch 336, 342, 2 L.Ed. 297 (1805)). It remains to be
seen whether the Supreme Court will decide whether
disgorgement falls within the ambit of § 2462 thereby
starting the clock far sooner than the SEC would like.

The Effect on SEC Enforcement Actions
Disgorgement has been a critical remedy in the SEC’s

arsenal used to deprive wrongdoers of the fruits of their
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misconduct. It is a powerful remedy included any time
there is an allegation of fraud and the receipt of some
form of gain from the misconduct. Unless the Supreme
Court steps in, individuals or entities under SEC scru-
tiny in the Eleventh Circuit can certainly expect that the
SEC will waste little time in conducting investigations
and bringing actions where disgorgement is a potential
remedy. The SEC will have to race against the five-year
clock to investigate, build, and file a case before it loses
the ability to collect money either through disgorge-
ment or a civil penalty. Although tolling agreements
have often been used by the SEC to buy more time to
complete an investigation or negotiate a settlement,
they will take on added importance where disgorge-
ment, a key tool for denying an alleged wrongdoer the
fruits of the wrongdoing, is at issue. It is not uncommon
for complex investigations to span several years after
the conduct at issue comes under scrutiny. Based on the
holdings of Gabelli and now Graham, defendants may
be more likely to vigorously defend at the investigation
stage when the limitations period could be an absolute

bar to the financial relief sought in an enforcement ac-
tion be it a civil penalty or disgorgement.

The alternative could lead the SEC to bring enforce-
ment actions before it has had the benefit of a complete
investigation and it has developed facts both inculpa-
tory and exculpatory to inform its enforcement deci-
sions. The circuit split also creates an incentive for the
SEC to forum shop for a courtroom where a disgorge-
ment remedy may not be subject to the five-year limit
set forth in Graham.

Although the Eleventh Circuit’s approach comports
with the principals set forth in Gabelli, namely that the
SEC should not have the benefit of an unlimited clock
to pursue financial remedies, a sensible enforcement re-
gime cannot operate fairly where solely due to geogra-
phy, individuals or entities are faced with significantly
disparate treatment with potentially far-reaching ef-
fects. The Supreme Court should weigh in to resolve the
split and ensure uniformity in the application of the
remedies available in SEC enforcement actions.
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