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In our first article, we introduced the fundamentals 
of the TCCWNA, a New Jersey statute that imposes 
liability on retailers and others who include statements 
in their contracts or notices that violate consumer rights. 
Approximately 35 years old, the statute was enacted to 
protect consumers from falling prey to unenforceable 
contractual provisions that may quell consumer rights. 
Now, with the ever-expanding reach of internet sales 
has come a corresponding increase in the reach of the 
TCCWNA not possibly conceived of by its drafters. The 
TCCWNA now reaches online retailers operating from 
anywhere in the country, provided a consumer in New 
Jersey purchases the retailer’s goods or services.

Because the TCCWNA provides for statutory damages 
($100 per violation), in addition to actual damages, 
attorneys’ fees and costs, plaintiffs have sought to bring 
these cases as class actions. The defense bar, of course, 
has responded in kind, raising a series of challenges to 
these actions. As we discussed, defendants have seen 
some early successes defeating TCCWNA claims by 
challenging the plaintiffs’ standing to bring these claims, 
but the law on Article III standing remains uncertain in a 
post-Spokeo world. In this article, we introduce another 
potential defense to TCCWNA claims: the inclusion of 
mandatory arbitration clauses and class action waivers in 
online retail contracts and notices.

Why do class actions matter in the TCCWNA context? 
On the one hand, as plaintiffs would argue, TCCWNA 
claims can be very small, at $100 per violation, and are 
often not worth the cost of prosecution. As a result, it is 
only through the amalgamation of these small claims into 
class actions that plaintiffs can exert sufficient leverage 
over a retailer to effectuate change. On the other hand, as 

defendants would argue, in many TCCWNA cases, there 
is no monetary or physical harm suffered by consumers, 
and so there may be little change necessary. Yet, 
TCCWNA class actions could serve to disincentivize the 
development of online businesses by creating potentially 
massive litigation exposure for minor infractions that do 
little or no measurable harm to consumers.

Because retailers cannot disclaim their responsibilities 
under the TCCWNA through contracts, one potential 
way for sellers to limit their exposure under the 
TCCWNA is to include class action waivers and 
mandatory arbitration provisions in their contracts. 
Retail contracts are often contracts of adhesion – 
meaning, of course, that they are “take it or leave it” 
contracts. If a consumer wants to make a purchase, she 
must sign the contract “as is.” Partly for this reason, 
plaintiffs have often challenged the enforceability of 
class-arbitration waivers in adhesion contracts. And 
some courts, including courts in New Jersey, previously 
found some of these waivers to be unconscionable.

However, in AT&T Mobility v. Concepcion, the Supreme 
Court had the opportunity to analyze a Ninth Circuit 
case (relying upon California law) that found a 
mandatory arbitration/class action waiver provision to 
be unconscionable. The Concepcion Court determined 
that the California law was preempted by the Federal 
Arbitration Act (FAA). The FAA provides that written 
arbitration provisions shall be “valid and unenforceable, 
save upon grounds as exist at law or in equity for the 
revocation of any contract.” Importantly, the FAA applies 
whether the questions of arbitrability are raised in federal 
or state court. And courts around the country have found 
Concepcion to have a wide-reaching effect.
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In view of the holding of Concepcion, class arbitration 
clauses could serve to protect online sellers in the 
TCCWNA context. Indeed, defendants who have class 
action waivers and mandatory arbitration provisions in 
their online contracts have begun to move to dismiss 
TCCWNA cases in favor of arbitration, such as in Norris 
Hite v. Lush Cosmetics.

However, sellers must still be careful. Courts have erected 
protections for consumers even after Concepcion. 
Specifically, courts (as in Arafa v. Ahmed) have found 
that retailers must ensure that purchasers have “fair and 
forthright notice of [contract] terms before the purchase,” 
for those terms to be enforceable. This applies with full 
force to class action waiver/arbitration provisions. For 
example, courts have found that clickwrap agreements are 
sufficient to provide purchasers with notice of the terms of 
purchase, but clauses “submerged” within websites will 
not suffice (such as the Ninth Circuit in Mohamed v. Uber 
Technologies). These decisions seem to strike a balance 
between protecting consumers from hidden clauses 
and protecting sellers from disproportionate exposure to 
litigation.

So, what does all of this mean for sellers? Class action 
waivers and mandatory arbitration provisions can save 
sellers from their greatest exposure under the TCCWNA 
– class actions. But, sellers are not off the hook unless 
they make the waivers clear and unambiguous. This is 
particularly true for online consumer retailers, who must 
make the terms sufficiently obvious and overt such that 
a consumer is given a “fair and forthright” opportunity 
to review them. Trying to bury the waivers on a website 
would be ill-advised – if a waiver provision is not clear 
and unambiguous, then it may be found to be an 
unenforceable contractual clause, which may itself form 
the basis of a TCCWNA violation.

Lastly, sellers should stay tuned. In January, the New 
Jersey Assembly passed a bill stating that retailers 
cannot include forum-selection clauses in their contracts 
that provide for any jurisdiction other than New Jersey, if 
they are selling to consumers in New Jersey. At present, 
the bill is under consideration by the New Jersey Senate 
Commerce Committee. If enacted as currently written, 
the law would likely mean that mandatory arbitration 
provisions providing for jurisdiction outside of New 
Jersey would violate the TCCWNA.


