
W
hether you’ve been around 
the timeshare industry for 10 
months or 10 years or more, 
you’ve probably heard that 

there are two primary kinds of timeshare 
interests:  “right to use” timeshare, and 
“deeded” timeshare.  In order to kick off 
Developments’ new column, “Timeshare 
101,” and to illustrate some of the formative 
aspects of U.S. timeshare products, we’re 
asking our readers to consider this funda-
mental question: All timeshare is a right to 
use: true or false?

For the most part, the answer to the 
question is “true.” All timeshare is a right 
to use, a prepaid, periodically recurring, 
right to use the accommodations and 
facilities of a timeshare plan, regardless of 
structure.  “Accommodations” are various 

types of private leisure sleeping quarters, 
and “facilities” are amenities, services and 
other long-term benefits that are available 
to users of timeshare accommodations. 
How often and for how long the prepaid 
right to use occurs—and how long or short 
the periods of use rights are—varies from 
timeshare plan to timeshare plan. Longer-
term prepaid use plans (those generally 
lasting 3 years or more) are more heavily 
regulated under state timeshare laws, while 
shorter-term prepaid plans (which are 
often called travel clubs) are much more 
lightly regulated under state seller of travel 
or similar laws. [Use plans that are entirely 
pay-as-you-go are usually called hotels or 
public transient lodging, and are primarily 
regulated under consumer health / safety 
and brokerage laws.]
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In this context, a timeshare right to 
use may be purely contractual (which 
the law calls a “timeshare license”), or it 
may be backed by a real property interest 
or a beneficial interest in a qualified 
trust (which the law calls a “timeshare 
estate”). The use plans and attendant rights 
and benefits for timeshare licenses and 
timeshare estates can be identical, but the 
consequences of selling and owning each 
structure for developers and purchasers 
are significantly different. These different 
consequences relate to the way the product 
is taxed; the way the product is financed; 
the way the product is regulated, and the 
protections afforded to purchasers in the 
event the developer becomes bankrupt.  
[So I guess that the answer to my opening 
question could be “false” if you believe 
that “right to use” is simply another term 
for “timeshare license.”]

Because a timeshare license generally 
only conveys a contractual use right to 
the purchaser—with no related property 
ownership, management participation or 
oversight, insurable interest, condemnable 
interest, or other share of the benefits 
and burdens associated with owning real 
property—timeshare license transactions 
are usually taxed as leases rather than 
sales of property, generally resulting in 
higher U.S. federal income taxes for the 
developer. Similarly, because a timeshare 
license generally only conveys a contractual 
right to use someone else’s real property, 
timeshare licenses are usually subject to 
state sales, use or transient occupancy taxes.  
Timeshare licenses are generally considered 
to constitute goods or services transactions 
rather than property transactions, and 
are therefore financed under consumer 
installment sales laws. And if the developer 
of a timeshare license plan fails financially, 
purchasers of licenses in that timeshare plan 
are at higher risk of an adverse result in a 
resulting bankruptcy proceeding.

Conversely, because a timeshare estate 
backs its use right with ownership of a 
qualifying property interest, and because 
the nature of that property interest (and 
the requirements of related state laws) 
conveys some degree of ownership 

benefits and burdens—such as association 
membership, the right to vote on man-
agement issues like annual assessment 
budgets and board elections, and the 
right to share in casualty insurance and 
eminent domain condemnation pro-
ceeds—timeshare estate transactions are 
usually taxed as sales rather than leases of 
property, generally resulting in lower or 
more efficient U.S. federal income taxes 
for the developer. Because the qualifying 
property right conveyed with a timeshare 
estate generally relates to real property 
that is part of the use plan, timeshare 
estates are usually not subject to state 
sales, use or transient occupancy taxes. 
Timeshare estates are generally financed 
under real estate mortgage laws, although 
certain trust-based timeshare estates can 
be structured as personal property inter-
ests and financed like timeshare licenses. 
And if the developer of a timeshare estate 
plan fails financially, purchasers of time-
share estates in that plan generally will 
not be pulled into or adversely affected by 
any resulting developer bankruptcy pro-
ceeding, so long as provisions are made 
for payment of the developer’s ongoing 
assessment obligations.

Given the significant differences and 
consequences outlined above, it should be 
no surprise that timeshare licenses are reg-
ulated more heavily than timeshare estates.  
A 1982 Florida bankruptcy case eliminated 
the interests of all of the timeshare license 
purchasers at a Florida Keys resort, and 
allowed the resort to be sold free and 
clear of all claims to raise money for the 
bankrupt developer’s general creditors 
(including all of the former timeshare 
license purchasers, who ended up with 
a few pennies on the dollar for their 
timeshare interests). In response to this 
ruling, the Florida Legislature (and several 
other state legislatures and Congress) 
adopted tougher laws and regulations that 
tried to make timeshare licenses more 
nearly equivalent to timeshare estates 
in a bankruptcy context, and that were 
intended to protect consumers and warn 
them that timeshare licenses were a riskier 
form of timeshare to own. These new laws 

imposed tougher disclosure, escrow and 
rescission (consumer contract cancella-
tion) rules for timeshare licenses, making 
them more difficult to create and sell, and 
most of those laws continue in full force 
and effect today.

Ironically, many of today’s developers 
would prefer to be able to offer timeshare 
licenses to their customers instead of 
timeshare estates. Homeowners asso-
ciations and “owner democracy” issues 
can present challenges for even the most 
experienced timeshare managers and 
hospitality brands, because timeshare 
management is a very complex business, 
and because operation and governance 
of these associations create significant 
related annual expenses for both develop-
ers and purchasers. Goods and services 
financing (for timeshare licenses and 
certain trust-based timeshare estates) has 
several advantages over real estate financ-
ing, including more expedited remedies 
for the lender after borrower default. And 
notwithstanding the more challenging 
regulatory compliance requirements, most 
timeshare licenses (which are based on 
contracts) are more simple in nature than 
most timeshare estates (which employ 
complex ownership regimes governed by 
other state laws).  Bottom line, develop-
ers, managers and hospitality brands can 
have more control of timeshare license 
plans than they can of many timeshare 
estate plans, but the exigencies of state 
and federal tax planning (as well as 
accounting concerns for the many public 
companies in our industry) have led them 
to firmly commit to timeshare estate 
products in the U.S.

We’ve touched on a lot of issues in this 
introductory column about the basics of 
timeshare products. Keep an eye on this 
space for future columns that will go into 
greater detail about these fundamentals, 
including timeshare use plans and points 
programs; vacation clubs, multisite 
timeshare plans, travel clubs, exchange 
programs and reservation systems; trusts 
and proprietary owners associations as well 
as landmark legal cases that defined our 
industry.  
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