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Topics for Discussion

• What is the DOJ Doing in Criminal 
Antitrust Investigations?

• Corporate Search Warrants and 
Dawn Raids – A Primer for In-House 
Counsel.

• FCPA and the latest policies and 
prosecutions.

• Turf battle between DOJ and FTC 
over merger review and 
investigations.

• White House sway over DOJ versus 
FTC. 
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What is the DOJ Doing in 
Criminal Antitrust 
Investigations? 
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Antitrust Division’s New Leadership 
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Themes in Cartel Enforcement

• Individual accountability.
• Movement toward more transparency 

and consistency across DOJ. 
– Benefits of self-reporting and cooperation.
 Leniency for antitrust offenses.
 Declinations for FCPA offenses.

– Issuance of compliance guidance.
 Fraud Section Public Guidance.
 Antitrust Division’s Public Guidance.
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Cartel Enforcement Stats

• Active DOJ: 
– 6 upcoming trials. 
– 91 pending GJ investigations.

 Potentially over 200 companies and key executives 
under scrutiny.

 Potential coordination with domestic regulators.
 Potential coordination with international enforcers.
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Enforcement and Industry Priorities

• Procurement corruption.
• Financial services.
• E-commerce and Big Tech.
• No-poach and wage-fixing 

investigations.
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Corporate Search Warrants 
and Dawn Raids –

A Primer for In-House Counsel
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Topics We Will Cover

• Why a search warrant?
• Information gathering by the 

government.
• Best practices.
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Search Warrants vs. Subpoenas

• Why use a search warrant instead 
of a grand jury subpoena or an 
informal inquiry?
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Rules Governing the Issuance of 
a Search Warrant
• Federal Rules of Criminal 

Procedure: Rule 41(e) governs 
issuance of a warrant.

• U.S. Constitution: Fourth 
Amendment mandates that search 
warrants “particularly describ[e] 
the place to be searched and the 
persons or things to be seized.” 

• Applicable to corporate search 
warrants.
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Rules Governing the Execution 
of a Search Warrant

• Federal Rules of Criminal 
Procedure: Rule 41(f) governs 
execution of a warrant.
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Detention of Employees

• Send non-essential employees 
home.

• In the event of temporary 
detention, comply with agents.
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Privilege

• How does the government discern 
between seizing privileged and 
non-privileged materials?

• What to do if government seizes 
materials known to be privileged.
– Possible remedy: Rule 41(g) motion.
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Search and Seizure of 
Electronic Data

• The government may seize e-data 
without first reviewing contents. A 
subsequent review of the content 
offsite, after the execution of a 
warrant, is permitted to allow the 
government to segregate information 
responsive to the warrant. 

• Filter team may be employed to 
prevent improper review of privileged 
material.
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Proactive Best Practices

• Assemble a response team.
• Have pre-identified outside counsel.
• Employee training.
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Proactive Best Practices

• Create checklists of action items in 
event of a raid.
– Have a predrafted instructional email 

ready to send to employees.
– If costs are an issue, maintain dialogue 

with insurance broker and have a 
someone from insurance company on 
the response team.

– Investor relations personnel should be 
involved in the preparation processes.  
Can work with media team.
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Reactive Best Practices

• Contact outside counsel and the 
response team.

• Obtain copy of warrant.
• Secure business cards of those 

conducting search.
• Do not consent to a search or to the 

expansion of a search.
• Issue internal document hold.
• Identify which employees are non-

essential and can be sent home.
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Reactive Best Practices

• Review inventory of items seized 
by government.

• Debrief employees interviewed by 
government.

• Prepare statements with public 
relations team.

• Is there is a need for individual 
counsel for the employees? Will 
pool counsel suffice?
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FCPA and the Latest 
Policies and Prosecutions
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Overview: FCPA 
• Enacted in 1977 for the purpose of making it unlawful for 

certain classes of persons and entities to bribe foreign officials 
in order to retain or obtain business. Contains two provisions:

• Enforced by the DOJ and the SEC, both of which have 
specialized units to investigate and prosecute FCPA violations. 
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Who is Subject to the FCPA? 
• Issuers: Any company whose securities are registered in the U.S. or 

who are required to file periodic reports with the SEC. 
– Includes stockholders, officers, directors, employees and agents who 

act on behalf of the issuer.
– Must adhere to the FCPA’s anti-bribery and accounting provisions.

• Domestic Concerns: Any U.S. citizen, national or resident of the 
U.S. or any business organization with its principal place of business 
in the U.S. or which is organized in the U.S. 
– Includes stockholders, officers, directors, employees and agents who 

act on behalf of the domestic concern.
– Must adhere to the FCPA’s anti-bribery provisions.

• Other Persons: Anyone who takes any act in furtherance of a 
corrupt payment while within U.S. territory.
– Must adhere to the FCPA’s anti-bribery provisions.
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FCPA Anti-Bribery Provisions

• Prohibits corruptly giving, paying, 
promising, offering, or authorizing 
payment of anything of value

• directly or indirectly through a 
third party,

• to any foreign official, political 
parties, or candidates,

• for the purpose of influencing an 
official in his official capacity or to 
secure an improper advantage in 
order to obtain or retain 
business.
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FCPA Accounting Provisions

• Internal Controls: Requires 
companies to devise and maintain 
an adequate system of internal 
accounting controls.

• Books and Records: Requires 
companies to make and keep 
books and records that accurately 
and fairly reflect the transactions 
of the corporation.
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Interpretation of “Foreign Official”

• “Foreign Official” is defined as “an officer or employee of a foreign 
government or any department, agency, or instrumentality thereof.”

• In U.S. v. Esquenazi, the Court defined an “instrumentality” under the 
FCPA to be “an entity controlled by the government of a foreign 
country” that “performs a function the controlling government treats as 
its own.”
– Factors to determine if a government “controls” an entity: 

 Government’s percentage of interest in the entity; 
 Its ability to hire and fire principals; and
 The extent to which the government receives profits from the entity. 

• In Esquenazi, a telecommunications company – where Central Bank of 
Haiti owns 97% of shares and granted the company a monopoly over 
telecommunications services – was deemed to be an “instrumentality.”

• It is unclear what else could be considered a “foreign official” under 
Esquenazi. Joint venture partners? Intermediaries? State-controlled 
customers?  
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Interpretation of “Foreign Official”

• Recent case: On March 7, 2019, the DOJ charged 
Gulnara Karimova, a former Uzbekistan government 
official who is the daughter of the former president of 
Uzbekistan, with money laundering.

• It was alleged that she was the “foreign official” who 
demanded bribes from Telia, Vimpelcom and Mobile 
TeleSystems for telecommunications licenses, which 
led to each company settling FCPA charges for a total 
of over $2.6 billion. 

• Karimova was the former Uzbek Deputy Minister of 
Foreign Affairs for Cultural Issues and Uzbekistan’s 
Ambassador to the United Nations. According to the 
DOJ, she had influence over the agency that regulates 
telecommunications licenses. 
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DOJ Updated Guidance  
• On March 8, 2019, the DOJ released a 

revised version of its FCPA Corporate 
Enforcement Policy. 

• Changes include clarifications concerning 
disclosures made in the context of mergers 
and acquisitions. Allows for declinations when 
FCPA violations are discovered post-
acquisition.

• Addresses the DOJ’s approach to a 
cooperating company’s obligation with respect 
to messaging software that self-deletes. 
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DOJ Updated Guidance  
• On April 30, 2019, the DOJ released updated 

guidance on effectiveness of corporate 
compliance programs.

• Provides factors for assessing how well a 
compliance program is designed. 

• Provides factors for determining whether a 
compliance program is effectively 
implemented. 

• Provides factors for determining the overall 
effectiveness of the compliance program, in 
practice. 
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DOJ Continued Emphasis on 
Self-Disclosure and Cooperation
• Settlements with the DOJ continue to include 

credit for voluntary self-disclosure, cooperation 
credit and remediation credit. 

• Companies will only receive partial credit if self-
disclosure or cooperation is not timely. 

• Quad/Graphics Inc.: Received declination letter 
from the DOJ on Sept. 19, 2019, pursuant to DOJ 
Enforcement Policy despite evidence of bribery 
committed by its employees. Factors considered 
for declination:
– self-disclosure; thoroughness of investigation; 

cooperation; nature and seriousness of offense; lack 
of prior criminal history; remediation; and 
disgorgement to the SEC.
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Hiring Practices Considered 
FCPA Violations 
• Credit Suisse (Hong Kong): DOJ non-prosecution agreement and 

payment of a $47 million criminal penalty. SEC settled administrative 
order and payment of approximately $25 million in disgorgement and 
$4.8 million in prejudgment interest.
– Allegations that Hong Kong subsidiary of Credit Suisse hired, promoted 

and retained candidates referred by, related to, or otherwise connected 
with clients, potential clients, and government officials as part of a quid 
pro quo. The hiring decisions were made principally on the basis of 
securing business from the referring officials’ employer (state-owned 
entities). 

• Deutsche Bank: Paid $16.2 million to settle charges by the SEC that 
it hired relatives of foreign government officials to improperly 
influence them in connection with its investment banking business. 

• Barclays: Paid $6.3 million to settle charges by the SEC that it hired 
relatives and friends of foreign government officials to improperly 
influence them in connection with its investment banking business.  
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“Risk of Bribery” Cases

• Telefonica Brasil S.A.: Resolved allegation 
by the SEC that the company’s internal 
accounting controls failed to protect against 
the risk of bribes and paid a $4.1 million civil 
penalty. SEC alleged that while a code of 
ethics was in place, it was not followed and 
there was a lack of internal accounting 
controls, compliance breakdown and 
deficient internal audit function.
– The investigation related to World Cup tickets 

given to foreign officials who were in a position 
to influence government actions affecting the 
company’s business. 

– No bribery charge.   
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“Risk of Bribery” Cases 

• Walmart Inc.: Resolved investigation by DOJ and 
SEC for violations of the books and records and 
internal controls provisions of the FCPA. 
– Agreed to a three-year non-prosecution agreement 

and a compliance monitor for two years. Paid total of 
$282 million to the DOJ and SEC to settle the 
charges.

– Alleged that Walmart was aware of compliance 
failures relating to potential improper payments to 
government officials and internal controls failures 
allowed foreign subsidiaries to hire third-party 
intermediaries without establishing sufficient controls 
to prevent those intermediaries from making improper 
payments to government officials. 

– No anti-bribery charges. 
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Continued Focus on Individual 
Prosecution 

• First half of 2019, DOJ brought 
charges against 11 individuals for 
FCPA violations. 

• 5 individuals pleaded guilty to FCPA 
charges in the first half of the year. 

• Following a two-week jury trial in the 
district of Massachusetts, Roger 
Richard Boncy and Joseph Baptiste 
were found guilty of conspiring to 
violate the FCPA. 
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CFTC Developments 

• On March 6, 2019, the Director of Enforcement of 
the CFTC announced that the CFTC was 
committed to investigating cases involving the 
FCPA in violation of the Commodity Exchange Act 
(CEA) and published an enforcement advisory that 
announced a leniency program for cooperation and 
self-reporting. 

• Examples given that may violate the CEA include: 
bribes to secure business in connection with 
regulated activities like trading, advising or dealing 
in swaps or derivatives; corrupt practices used to 
manipulate benchmarks; or corrupt practices that 
alter the prices in commodity markets that drive 
U.S. derivatives prices. 
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Business Case for Strict FCPA 
Compliance
FCPA investigations and prosecutions have disastrous 
business consequences:
• Large corporate criminal penalties up to $2 million per anti-

bribery violation or twice the financial gain resulting from the 
improper payment (up to $16,000 per violation in civil penalties).

• Costs of defending investigation: 
– Monetary.
– Reputational.
– Emotional (morale).  

• Possible prison sentences up to 5 years and/or fines of up to 
$250,000 per violation for culpable individuals.

• Possible appointment of an independent monitor. 
• Debarment from U.S. government programs and denial of export 

licenses.
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Top Ten List - FCPA Enforcement 
Actions
1. MTS (2019)
$850M ($750M DOJ)($100M SEC)

2. Siemens (2008)
$800M ($450M DOJ)($350M SEC)

3. Alstom (2014)
$772M ($772M DOJ)

4. KBR/Halliburton (2009)
$579M ($402M DOJ)($177M SEC)

5. Teva Phrama (2016)
$519M ($283M DOJ)($236M SEC)
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Top Ten List - FCPA Enforcement 
Actions Continued
6. Telia (2017)
$483M ($275M DOJ)($208M SEC)

7. Och-Ziff (2016)
$412M ($213M DOJ)($199M SEC)

8. Total (2013)
$398M ($245M DOJ)($153M SEC)

9. VimpelCom (2016)
$397.5M ($230M DOJ)($167.5M SEC)

10. Alcoa (2014)
$384M ($209M DOJ)($175M SEC)
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Questions?
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Upcoming CLE Webinar

• State Attorneys General - Antitrust 
and White-Collar Investigations -
What You Should Know
– Oct. 30, 2019, 1 p.m. EDT

40



Further Questions?
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These materials have been prepared by Baker & Hostetler LLP for informational purposes only and are not legal advice. The information is not intended to create, and receipt of it does not constitute, 
a lawyer-client relationship. Readers should not act upon this information without seeking professional counsel. You should consult a lawyer for individual advice regarding your own situation. 
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