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Topics for Discussion

• The FTC’s five new Commissioners and 
acting head of the Bureau of 
Competition.

• Overview of the FTC merger review 
process and practical insights based on 
our experience before the FTC.

• Overview of the FTC investigation 
process. 

• Top antitrust priorities of the new 
Commission.

• Best practices for handling FTC merger 
reviews and antitrust investigations and 
related litigation.
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FTC Merger Review Process
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Two Agencies Enforcing the 

Civil Antitrust Laws

• Today, I will be addressing the FTC’s merger enforcement 

but also will comment on some differences between the 

FTC and DOJ.

• One difference is that sometimes, when a new 

administration takes power, there is a more radical shift in 

DOJ enforcement that FTC enforcement.

– This shift has rattled Antitrust Division employees this 

time around:

– FTC’s employees ranked the Federal Trade 

Commission as the best place to work among mid-

sized agencies in the federal government.

– The Antitrust Division is ranked by its employees as 

the 375th best place to work among agency 

subcomponents (out of 415 subcomponents 

analyzed).

• Many antitrust practitioners prefer Antitrust Division 

investigation to an FTC investigation for reasons I will 

explain. But this may not be true across the board this time.
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The Merger Review Process: 

Hart Scott Rodino
• Typically, the government antitrust 

review of mergers and acquisitions 
begins with a Hart Scott Rodino 
(“HSR”) filing submitted to the 
Federal Trade Commission and the 
Department of Justice.

– The FTC administers HSR 

filings.

• Sometimes, merging parties notify 
the agencies before the filing to 
expedite the process.

• Other times, merging parties “file 

and duck.”

• And then there are the times when, 
one of the antitrust agencies will 
investigate and challenge an 
acquisition even if the matter does 
not require an HSR  filing.
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HSR Filing Thresholds

• The size-of-transaction threshold: $90 million.

• The HSR size-of-parties threshold: 
– One party have sales or assets of at least US$180 

million 

– The other party has sales or assets of at least 
US$18 million. 

– Transactions valued at more than US$359.9 million 
will be subject to pre-merger notification without 
regard to the sales or assets of the parties. 

• The filing fees for reportable transactions will be 
as follows:
– $45,000 for transactions valued in excess of $90 

million but less than $180 million;

– $125,000 for transactions valued at $180 million or 
greater but less than $899.8 million; and

– $280,000 for transactions valued at $899.8 million 
or more.
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Gun Jumping: After Signing but 

before HSR Clearance

• Gun jumping: partial consummation of the merger before the 
expiration of the HSR waiting periods.

• Before the waiting period expires:

– Section 7A of the Clayton Act: the potential 

acquirer cannot have the right to the gain in the value of the 

underlying asset, the risk of loss in value, the right to receive 

distributions, the right to vote stock or designate management, 

and discretion over investment decisions.
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– Section 1 of the Sherman Act: Merging firms are not permitted to engage in most forms of joint 

conduct that would be unlawful for two competing firms to engage in.

• But it may not be gun jumping to engage in premerger coordination necessary to protect the core 

transaction.

– A veto power to protect the value of the transaction

– Extraordinary acquisitions, dispositions or contracts

– Transition planning

• It is particularly important to avoid gun jumping if you are concerned that FTC will investigate the 

acquisition because it is more likely that the gun jumping will be discovered AND it can slow down the 

investigation of the merger.



After the HSR Filing: 

Agency Clearance

• The federal agencies go through a 
clearance process to determine 
which agency will investigate.
– They use recent expertise as the guiding 

criterion as to which agency should 
review the acquisition. 

– Sometimes the clearance process can 
become a bit contentious.

– According to Senator Mike Lee: 
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▪ “[I]n the past, the agencies have avoided too much mischief 
because they’ve generally played well together. Recently, this 
appears quite regrettably to have changed. From what I can tell, 
clearance disputes have become more frequent, more pronounced, 
and more prolonged.”

– Sometimes, the parties have to present their arguments to both 
agencies while the agencies decide clearance.



The Early Phase of the 

Investigation

• The FTC or DOJ will want to assess 

within the first 30 days whether to 

continue the investigation to a second 

stage.

• The parties can brief the investigating 

agency to try to avoid a second 

request.  
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• Pull and refile: The parties can extend the 30-day period for another 30 days 

if warranted.  

– Parties do this to avoid a second request or limit the scope of the 

request. 

• Advanced preparation can be pivotal in avoiding a second request.

– I have often prepared multiple presentations and white papers in 

advance of a second request in the hopes of avoiding the request.



The Second Request

• The antitrust agency can issue a second 

request if it believes that further investigation 

is warranted.

• The second request extends the waiting 

period until 30 days after the parties 

substantially comply with the request.

– In fact, the staff is going to negotiate to 

get more than 30 days for the final waiting 

period.

• The second request can require the parties to 

submit millions of documents.  

• A survey conducted in 2014 reported a 

median cost of “second request” compliance 

to be $4.2 million, with a reported range of $2 

million to $9 million.  
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The Investigation

• During the second 
waiting period, the FTC 
staff will:

– Interview industry 
participants

– Take depositions

– Review documents 

– Draft declarations

– Review white papers 
from the parties

– Prepare 
recommendations to the 
Commission
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The FTC Decision

• Does the acquisition tend to lessen competition 

substantially?  

– Usually the agencies are concerned about 

acquisitions in highly concentrated markets.

• The parties will have an opportunity to “lobby” each 

Commissioner before the Commission votes.

• The FTC can:

– Take no action, thereby permitting the parties to 

consummate

– Try to resolve anticompetitive problems through a 

consent decree, usually a divestiture

▪ Plan in advance for the day that the FTC 

suggests a consent order. 

– Seek to stop consummation

▪ The FTC does not have the power to prevent 

consummation.

▪ It must go to court to seek a preliminary 

injunction.
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The Preliminary Injunction
• The preliminary injunction litigation can take a few weeks but recently it has 

taken months. 

– It is like a full bench trial on the antitrust merits.

• The FTC initiates an administrative proceeding, challenging the acquisition at 

about the same time it seeks a preliminary injunction.

• A court-issued preliminary injunction would remain in effect until the FTC 

completes the administrative litigation.

• If the district court issues a preliminary injunction, the parties just about always 

abandon the deal.

• If the FTC loses the preliminary injunction action, it sometimes abandons the 

challenge but some time continues to litigate though the administrative process.

– In the administrative process, the FTC can order a party to cease and 

desist from a practice, divest assets, etc. 

▪ There is no follow-on administrative process with DOJ, one of the 

reasons that practitioners prefer DOJ.

▪ In addition, under 13(b), the FTC has an easier standard to meet to 

obtain an injunction.

• One of the arguments that seems to get some traction with the courts:

– The deal is dead if you issue an injunction. Give us a chance to prove to 

the FTC that the acquisition will not lessen competition.
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Some Merger Statistics (1)

• Over the past decade, the agencies have “challenged” over 60 percent of 

the acquisitions receiving a second request.

– “Challenges” include consent orders, where the proposed acquirer 

agrees to divest assets or engage in specified conduct.

• This 60+% number jumped to 83.2% during the Obama administration.

• In fiscal year 2018 (Oct. – Sept.), the FTC and DOJ challenged about 

87% of the acquisitions examined through second requests.

– With this sort of track record, you can see why you would want to 

avoid a second request.

• 20 of 39 second request investigations were resolved through a consent 

order, allowing the parties to consummate.

– The FTC issued consent orders in 12 of 22 challenged transactions.

• The FTC or DOJ sought preliminary injunctions in about 15% of 

challenges.

• In 9 second-request investigations, the parties abandoned the transaction 

after being challenged (5 FTC matters and 4 DOJ matters).

– DOJ and the parties negotiated 4 settlements, after a challenge.
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Some Merger Statistics (2)

• DOJ has been more successful than the FTC in streamlining 

significant investigations. 

– More than 80 percent of DOJ’s H1 2019 significant 

investigations lasted fewer than 10 months, while 75 

percent of the FTC’s significant investigations lasted 

more than 16 months and only one lasted fewer than 10 

months.

– This is another reason that some antitrust 

practitioners would prefer DOJ review.

• Healthcare and pharmaceuticals industry 

accounts for nearly a third of the significant 

investigations since 2011.

• But in the first half 2019, the technology industry 

accounted for 40 percent of merger review 

activity.
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Poorly Worded “4(c)” Documents and 

Second Request Documents Can Doom 

An Acquisition

• FTC v. Whole Foods: “By buying them we will 

greatly enhance our comps … and will avoid 

nasty price wars….” 

• In re Chicago Bridge & Iron: The combined 

firm will be a “900 pound gorilla”

• In re Evanston Nw. Healthcare Corp.: “the 

addition of the [acquisition target] will 

substantially improve [our] leverage”

• In re Polypore Internat’l, Inc.: “will have complete control of 100% of 

the industrial reserve flooded power market [and] of the deep cycle 

market” 

• To minimize the risk of bad documents, it can be worthwhile to coach 

employees on document drafting. 
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FTC Merger Insights
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FTC Merger Remedies

• Set Stage — Merger, Investigation

• The acquiring company decides to 

address the FTC Staff’s competitive 

concerns with a divestiture.

• At this point, the Compliance Section of 

the FTC becomes involved.  Compliance 

here means remedies.

• Any hope of a quick closing has gone by 

the boards.
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Serious Business

• At the FTC, vetting proposed divestitures is 
“serious business.”

• Staff will consider several factors to try to 
make sure the final divestiture proposal 
manages the risk of failure.

• It is critical to have as many preliminary 
discussions as possible regarding the 
divestiture.

• Best advice is to negotiate with draft 
documents, recognizing the likelihood of 
many revisions.
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Divestiture Process

• Propose a buyer that will be acceptable –
experience, related geographic market, 
upstream or downstream participant.

• Propose ongoing business for divestiture, if 
possible.

• If proposed a set of assets not previously 
operated as a business unit, the review will 
be longer and Staff will want an upfront 
buyer.

• The divestiture agreement and all ancillary 
agreements must be approved by Staff 
before taken to the Commission.
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The “Approval” Process

• The divestiture sales agreement with the 
divestiture buyer will be an intensive 
interactive process. The Staff will require 
many revisions.

• The revisions proposed by the Staff will 
sometimes be conflicting.

• The decision of the divestment buyer will not 
be sufficient; the Staff believes the buyer 
may be willing to accept risks to get the 
assets – the Staff will not accept risks. A 
monitor will be appointed to insure 
compliance.
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Some Examples

• Staff will require assignment of contracts, 

even if buyer had no need for, or an 

interest in, assumption of the contract.

• Staff will second-guess buyer’s decisions 

regarding post-closure assistance.

• Staff may require additional assets 

whether or not buyer wants them.
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Some Examples (continued)

• Access to highly confidential information 

and terms for access and transfer.

• Customer lists and competitors.

• Employees staffing the divestiture assets.

• Intellectual property.

• Staff expects respondent to help buyer 

become successful.
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The Consent Decree

• The approved divestiture sales agreement 
becomes part of the Consent Decree.

• Staff’s position is the reps and warranties in the 
divestiture agreement are part of the Consent 
Decree, breach of which exposes respondent to 
liability and other enforcement remedies.

• The FTC has filed actions post-closing to remedy 
what it considers a breach of the divestiture 
agreement.

• Divestiture buyers may use the Staff to leverage 
concessions from the respondent in respect to 
contract terms, after the closing.
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List of Illustrative Documents

• Complaint

• Consent Decree and Order

• Agreement Containing Consent Decree

• Rescission Term

• Order to Maintain Assets

• Monitor Agreement

• Compliance Reports

• Transition Services Agreement

• Other ancillary agreements, e.g., Supply 
Agreement
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FTC Investigations and 

Current Trends

27

Presented By:

Dan Foix



Know the Investigators

• The Commissioners

– Three Republican, 2 Democratic 

appointees

– Diverse, steady, devoted

• Part 3 or Article Three Process

– Cases more frequently in federal 

courts
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Competition Focuses

• Industries in focus

– Big Tech

– Healthcare and pharmaceuticals

• Issues in focus

– Non-compete provisions

– Data practices and privacy

• Future focuses

– Big Data, privacy, and security

– Algorithms, vertical mergers, multi-
side markets
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Section 5 Developments

• Section 5 Symposium in 2015

– Debate over need for guidelines

– Statement of Enforcement Principles

• Development trends since Statement

– Non-price effects and harm to 
innovation markets claims

– FRAND and SEP enforcement

– Convergence of consumer protection 
and antitrust enforcement

– Claims limited to present or imminent 
violations
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Inquiries and Complaints

• Informal communications
– No certainties, no risks

• Reporting anticompetitive concerns
– May initiate FTC action while maintaining 

identity of complainant

– But complainant may become participant

• Advisory letter opinions
– Issued by Staff or Commission to help 

clarify FTC rules and decisions

– May require detailed submission and long 
wait for non-binding response about 
proposed conduct
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Questions?
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Upcoming CLE Webinars

• Department of Justice - Antitrust 

and White-Collar Investigations -

What You Should Know

– Oct. 23, 2019 1 p.m. EDT 

• State Attorneys General - Antitrust 

and White-Collar Investigations -

What You Should Know

– Oct. 30, 2019 1 p.m. EDT
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Further Questions?
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