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A run-of-the-river hydroelectric project (Credit: Wikimedia Commons) 

 

A US energy company founded by former eBay executives has filed an ICSID claim worth over US$30 
million against Peru relating to a frustrated hydropower project – a dispute that has also given rise to a 
domestic arbitration and criminal proceedings against the investor’s local counsel. 

Latam Hydro and its Peruvian subsidiary CH Mamacocha (CHM) filed a request for arbitration on 30 August 
under the US-Peru trade promotion agreement and a concession agreement. ICSID registered the claim last 
week. 
 
The claimant seeks declaratory relief and damages as well as an order preventing Peru from collecting a 
performance bond. It also wants the tribunal to grant interim measures to enjoin Peru from pursuing a Lima-
seated arbitration under the concession agreement and to terminate criminal proceedings against one of its 
lawyers. 

The claimant is represented by Baker Hostetler in Washington, DC and New York , while Peru is using 
Arnold & Porter in DC and London. The claimant has nominated Argentina’s Guido Santiago Tawil as its 
arbitrator. The rest of the panel is still to be appointed. 
 
Latam Hydro is a Miami-based company established in 2014 that develops small-scale eco-friendly 
hydropower projects. Its founders include Mike Jacobson and Gary Bengier, who formerly served as general 
counsel and chief financial officer respectively at eBay. 
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In the same year, Latam Hydro purchased CHM. The subsidiary then signed a 20-year concession 
agreement with Peru’s Ministry of Energy and Mines (MINEM) to build and operate a 20-megawatt run-of-
the-river hydroelectric project and a transmission line adjacent to the Mamacocha Lagoon, located in 
mountains in Peru’s southern Arequipa region. 

The claimant says the contract guaranteed revenue of US$160 million over its lifespan plus additional 
revenue for the sale of surplus energy. 

From the outset, Latam Hydro says regional and central government agencies arbitrarily interfered with the 
permitting and approval processes and that MINEM subsequently accepted responsibility for the 
interferences, extending deadlines to account for delays caused. 

In 2017, the claimant says that Arequipa’s regional government commenced litigation in local courts as part 
of an “aggressive campaign” to stop the project, seeking to revoke two environmental permits its officials had 
approved two years earlier. 

Although the lawsuit was dropped nine months later, Latam Hydro says it effectively killed the project by 
making it impossible to attain financing or begin construction. 

Criminal investigation opens 
 
Soon after that lawsuit was filed, Arequipa’s environmental prosecutor opened a criminal investigation of 
CHM and the government officials who had approved the permits. The investor says the prosecutor acted “in 
apparent consort” with the regional government. 

The investigation, which is still pending, was later expanded to include CHM’s lead Peruvian lawyer amid 
allegations that he acted as an accomplice in the unlawful approval of environmental permits for the project. 
(Although the request for arbitration suggests the lawyer was charged by prosecutors, the claimant has since 
clarified to GAR that the lawyer has not in fact been charged but remains under investigation.) 

Latam Hydro entered negotiations with MINEM in 2018 while the contract was again suspended by 
agreement of the parties. In December last year, however, the ministry commenced arbitration against CHM 
before the Lima Chamber of Commerce. It sought to nullify the contract extensions and amendments, which 
the investor says would have the effect of reverting to the original date for project completion, 31 December 
2018. 

The company also complains that its rights have been violated through the initiation of the Lima claim, since 
the concession agreement provided that disputes worth more than US$20 million should be resolved at 
ICSID and not at a local arbitration centre “where the government’s outsized influence could skew the 
fairness of the proceeding”. 

The Lima arbitration is pending before a tribunal chaired by Spanish academic Patricia Saiz González of 
ESADE Law School in Barcelona and two Peruvian co-arbitrators: Jorge Vega Soyer of Escribens 
Valdivieso Vega Soyer & Guerra; and Carlos Soto of Carlos Soto & Asociados. 
 
Both parties are using Peruvian counsel in that proceeding. MINEM is represented by Rosselló Abogados 
while CHM is using Rodrigo Elías & Medrano Abogados (the local lawyer being investigated is not from that 
firm).     

A “multi-faceted attack” 
 
The same month as it filed the Lima claim, Latam Hydro says MINEM refused to recognise the suspension of 
the contract previously agreed in writing and refused to grant further extensions. 

Latam Hydro says this was a “multi-faceted attack” and a “transparent attempt” to end the project and collect 
a US$5 million performance bond provided by the US company in 2014. The investor says these actions 
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made it impossible for CHM to complete the project and that the subsidiary has since closed its offices and 
laid off its employees and consultants. 

The claimant alleges Peru has indirectly expropriated its investment, treated it less favourably than an 
investor from another country and failed to provide fair and equitable treatment. 

It wants the ICSID tribunal to declare that Peru has breached the treaty and contract and that the contract is 
terminated. It also seeks an order preventing Peru from collecting the US$5 million performance bond 
deposited by CHM. 

The investor has also asked that the tribunal, if appropriate, grant interim measures to enjoin Peru from 
pursuing the Lima arbitration pending the resolution of the ICSID arbitration; prevent the state from collecting 
the performance bond; and order it to terminate any criminal proceeding against the Peruvian lawyer. 

Baker Hostetler partner Kenneth Reisenfeld says Peru has already admitted in documents approving 
extensions that it was “fully and exclusively responsible for myriad interferences to the Mamacocha Project.” 
“This new arbitration, therefore, presents a unique challenge for Peru: no other renewable energy project in 
Peru received written commitments from the government of Peru promising to rectify the delays caused by 
the government’s own misconduct, negligence and arbitrary measures.” 

He adds that “Peru’s pattern of extending assurances to encourage investment and then either ignoring or 
reversing them, is exactly the type of arbitrary and unreasonable measures for which international tribunals 
routinely hold sovereign states liable in investor-state arbitrations.” 

The investor originally filed a notice of intent under the trade promotion agreement in June 2017, 
complaining of the regional government’s interference in the hydro project. It formally withdrew that notice 
after issuing a second notice of intent in March 2018. The request for arbitration follows a third notice of 
intent filed in May 2019, which the investor says is not a continuation of the prior disputes. 

Arnold & Porter was contacted for comment. 

Latam Hydro and CH Mamacocha SRL v Peru (ICSID Case No. ARB/19/28) 
 
Tribunal 

• Guido Santiago Tawil (Argentina) (appointed by claimants) 
Other tribunal members not appointed 

Counsel to Latam Hydro and CH Mamacocha SRL 

• Baker Hostetler 
Partners Kenneth Reisenfeld and Mark Cymrot, associate Ben Irwin and international counsel Diego 
Zuniga and Analia González in Washington, DC and partners Marco Molina and Gonzalo Zeballos in New 
York 
 
Counsel to Peru 

• Arnold & Porter Kaye Scholer 
Partners Paolo Di Rosa in Washington, DC and Patricio Grané Labat in London 
Ministry of Energy and Mines v CH Mamacocha SRL 
In the Lima Chamber of Commerce 
 
Tribunal 

• Patricia Saiz González (Spain) (president) 

• Jorge Vega Soyer (Peru) (appointed by MINEM) 

• Carlos Alberto Soto Coaguila (Peru) (appointed by the respondents) 
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Counsel to MINEM 

• Rosselló Abogados 
 
Counsel to CH Mamacocha 

• Rodrigo Elías & Medrano Abogados 

 


