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Price Gouging Law Triggers
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 Declaration of State of Emergency

 Natural Disaster

 Abnormal / Economic Disruption



Price Gouging Law Thresholds
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 Percentage Increase Cap

 Unconscionable Price Limit

 Outright Ban



General Elements in Sum
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 Has State of Emergency Been Declared?

 Is the Product or Service an Essential Commodity or Service?

 Is the Price Excessive as Defined in the Statute?

 Is the Price Increase the Result of Justifiable Cost Increases to the 
Seller?



State AG Activity
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 Letters to Major Platforms Urging Policing and Responses from 
Major Platforms

 Complaint Triage to Promptly Remove Posts and Obtain Refunds

 Subpoenas, Warning and Cease and Desist Letters

 Complaint Filings 



Price Gouging, Price Fixing, 
Hoarding 

Ann O’Brien
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Price Gouging

A seller increases prices on essential products to exorbitant amounts to capitalize 
on an emergency (“profiteering”)

What is Price Gouging?

Federal State
No Current Statute, 

Executive Order triggering 
Defense Production Act (DPA)

(DPA, 50 U.S. Code § 4512) (March 23 Executive Order)

38
State Laws 

(including D.C.; more pending)

Prohibits hoarding and selling in excess of 
“prevailing market prices”

(AG Barr March 24 Memo)

Vary.  Some have specific price increase caps 
(e.g., NJ, CA and others prohibit 10+% price 

increases); Others prohibit “excessive” or 
“unreasonable” prices

Scarce health products designated by HHS 
(e.g. PPE, ventilators, disinfectants)

(HHS Notice of Designation of Scarce Materials) 
(HHS Press Release)

Vary. Some are narrowly-tailored to emergency-
related products, but many are broad, capturing 

a wide-range of consumer, housing, 
transportation and medical products

March 23 Executive Order triggering 
Defense Production Act

(DPA, 50 U.S. Code § 4512) (March 23 Executive Order)

Nearly all are triggered by declaration of a 
state of emergency

Authority

Substance

Products

Trigger

https://www.law.cornell.edu/uscode/text/50/4512
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-will-not-tolerate-price-gouging-hoarding-critical-supplies-needed-combat-coronavirus/
https://www.justice.gov/file/1262776/download
https://www.hhs.gov/sites/default/files/hhs-dfa-notice-of-scarce-materials-for-hoarding-prevention.pdf
https://www.hhs.gov/about/news/2020/03/25/hhs-implements-president-trumps-hoarding-prevention-executive-order.html
https://www.law.cornell.edu/uscode/text/50/4512
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-will-not-tolerate-price-gouging-hoarding-critical-supplies-needed-combat-coronavirus/


Price Gouging v. Price Fixing
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Price Gouging 

 Two or more horizontal competitors
agree to set the price of products or 
services instead of competing with 
each other

 Illegal even in non-emergency; crisis 
cartels may form

 Federal Criminal Penalties
− $1 million fine and/or up to 10 years’ 

imprisonment for individuals
− $100+ million fines for corporations

 State Penalties (Civil and Criminal)
 Private Civil Penalties: Treble (Triple) 

Damages

Price Fixing

 A seller raises prices on a product or 
service for the purpose of taking 
advantage of a sharp increase in 
demand and short supply 

 Typically takes place after a triggering 
event such as a natural disaster or 
pandemic (profiteering)

 Federal Penalties (Criminal): up to one 
year in prison and a fine of up to 
$10,000 per 50 U.S. Code § 4513

 State Penalties (Criminal and Civil): 
Vary, often $1,000 per violation and up 
to one year in prison

https://codes.findlaw.com/us/title-50-war-and-national-defense/50-usc-sect-4513.html


State Government Activity: COVID-19 
Price Gouging Examples
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The New York AG sent cease and 
desist letters to hardware store in 
Manhattan and grocery store in 
Queens for excessive prices on 
hand sanitizer and disinfectant for 
charging $79.99 hand sanitizer 
(300% increase), and $14.99 for 
disinfectant spray (150% increase)

In Maine, investigators looked into a convenience 
store selling $10 rolls of toilet paper (normal retail 
price ~ $1.50/) roll (570% increase)

The California AG 
received complaints of 
retailers selling two 1-liter 
containers of hand 
sanitizer for $140 (normal 
retail price ~ $11) and eight 
half-gallons of bleach for 
$100 (normal retail price ~ 
$6) (1,500% increase)

In Tennessee, state officials forced individuals to stop selling more 
than 17,000 bottles of hand sanitizer they had hoarded.  Investigators 
had received a tip that a store was charging $1 for a squirt of 
sanitizer (normal travel size bottle priced ~ $2)

States with Price Gouging Laws 
(or executive orders)



Avoiding Price Fixing and Price Gouging
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Price Gouging

Avoid opportunistic pricing. Tie pricing decisions to 
market factors, including actual costs. Avoid charging prices 
that are completely out of line with those charged in ordinary 
course; consistent with previous pricing history helpful.

Know the law. Price gouging laws vary in terms of price 
increase thresholds and products covered. Know whether 
your products are covered essential products and the 
“gouging” thresholds.

Document reasons for price increases. Most states have 
exceptions when tied to price increase of inputs/costs; 
maintaining good documentation is key.

Monitor resellers. Even if your company isn’t charging 
exorbitant prices, resellers or distributors might, which could 
hurt your reputation.  

Price Fixing
Determine prices independently. Decide on and set prices 
independently. Do not discuss future prices or price setting 
process with competitors. 



Competitor Collaborations
Jeff Martino
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Collaborations Can Be Beneficial In Crisis 

Collaborations between companies, including competitors, can be key to 
addressing problems created by the crisis

21

. . .The organizations are working closely to 
ensure the continuity of care for their patients 
through the use of specially designated safety 
clinics that can be accessed by other dialysis 
providers in the event that a patient tests positive 
for COVID-19. . . .

. . . The airlift is a product of . . .  “Project 
Airbridge,” a partnership between large U.S. 
healthcare distributors such as McKesson Corp, 
Cardinal, Owens & Minor, Medline and Henry 
Schein Inc, and the federal government. . . . 

Addressing the spread of Coronavirus Disease 2019 (“COVID-19”) will require unprecedented cooperation . . . among 
private businesses. . . [the Agencies] wish to make clear to the public that there are many ways firms, including 
competitors, can engage in procompetitive collaboration that does not violate the antitrust laws.



But antitrust laws still apply
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Well-meaning collaborations during the pandemic can lead to criminal antitrust exposure 

 Demand skyrocketing for some products; 
completely drying up for others

 Supply line disruptions

 Intense competition for limited supplies

 Demands for refunds

 Reputation pressures pay cuts and layoffs

It is illegal to agree with competitors using COVID-19 as 
an excuse to pursue illegal actions such as:
− Agree on price increases 
− Agree on responses to demands for refunds 
− Agree to reduce capacity to drive up prices
− Allocate territories because the staff is being reduced
− Agree to divide up customers based on geography

 There will be very positive stories of people and 
companies stepping up

 There will be opportunities for particular industries to 
align and assist

Intense Business Pressures



DOJ Response
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 Fraud, waste and abuse 
 Products that are central to the recovery efforts
‒ In the current crisis, likely to be personal protective equipment (masks, gloves, gowns), hand 

sanitizer, and ventilators

DOJ’s Likely Priority

Market Integrity and Consumer Fraud Procurement Collusion Strike Force

Federal Government Task Forces

 Established in July 2018

 Purpose is to combat fraud against consumers –
particularly the elderly, service members, and 
veterans – and corporate fraud that victimizes the 
general public and the government

 Participation from law enforcement partners at 
many departments and agencies

 Established in November 2019

 Oversees investigation and prosecution of 
individuals and organizations that cheat, collude 
and seek to undermine the integrity of 
government procurement

 Interagency partnership – Antitrust Division, 13 
U.S. Attorneys’ Offices, the FBI, the DOD Office 
of Inspector General, the U.S. Postal Service 
Office of Inspector General and others



Compliance

Guidelines for Meetings With Competitors During COVID19

 Have a legitimate COVID19 Business 
reason for meeting

 Prepare a written agenda with topics to be 
covered

 Stick to the written agenda

 Limit attendance to personnel directly 
involved with the collaboration

 Report any troublesome discussions to 
executive level/Compliance team 
immediately

 Include counsel to monitor discussions and 
provide guidance

Do’s
 Exchange competitively sensitive 

information (e.g., prices, margins, costs)

 COVID-19 DOES NOT provide 
authorization to conduct or agree to illegal 
activity (e.g., agreements on price, market 
allocation)

 Do not attend one-on-one meetings without 
prior senior level approval

 If improper discussions take place:
‒ Immediately Terminate the Meeting 
‒ Make your disapproval and exit known to 

other participants
‒ Leave meeting immediately

Don’ts



Compliance
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Bid Rigging
Competitors agree in 

advance as to who will win a 
public or private contract.

Decide independently which contracts to bid on

Avoid discussing intentions to bid or not bid with competitors

Market 
Allocation

Competitors agree to sell or 
not to sell certain products, 
sell in certain geographic 
areas, or sell to certain 

customers

Bid to win - Determine bid prices independently; avoid providing 
high or low numbers not intended to win a bid

Decide independently what customers and markets to serve

Avoid discussions of territories, areas or specific customers with 
competitors

Do not agree with competitors to limit areas of service or 
customers served, or agree on amount of supply or output

Even in crisis situations, always:



Civil Antitrust Exposure
Marc Schildkraut
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Topics for Discussion

27

Antitrust Protections
‒The expedited process for DOJ Business Review and 

the FTC advisory opinion
‒The Defense Production Act
‒The All-Hazards Preparedness Act
‒The EU Commission’s “Temporary Framework 

Communication”

Civil antitrust exposure in pandemic responses



Importance of Collaboration – Expedited 
Business Reviews and Advisory Opinions 

28

 R&D collaborations typically procompetitive
 Sharing know-how may be necessary (and OK) for certain 

collaborations
 Standards for patient management developed to assist clinical 

decision making
 Most joint purchasing agreements among healthcare
 Healthcare facilities working together to provide resources and 

services
 Businesses combining production or distribution to distribute medical 

supplies
 Joint lobbying of federal emergency authorities

Collaborations Unlikely to Be Problematic

 On March 24, the DOJ and FTC issued a joint statement highlighting the important 
role of collaboration in fighting the pandemic. 

 To promote such collaboration, the agencies committed to respond to requests for 
guidance within 7 days of receiving all necessary information.

Joint Antitrust Statement 
Regarding COVID-19 

 Antitrust Guidelines for 
Collaboration among 
Competitors

 Statement of Antitrust 
Enforcement Policy in 
Healthcare

 The FTC’s Information 
Exchange: Be Reasonable.

Other Guidance 
Resources



First COVID-related Expedited Business 
Review Letter 

29

. . . The Requesting Parties have represented 
that they are working together to expand 
existing capacity and bring goods to 
communities in need. The proposed conduct is 
limited in scope and duration, necessary to 
address COVID-19-related scarcity, and will not 
extend beyond what is required to facilitate the 
availability of needed supplies. . . . 



The EU Commission’s Response to the 
Pandemic

30

 Companies are responsible for assessing for themselves the legality of 
their agreements.

 Commission will engage with companies to help them assess the legality 
of their cooperation plans and putting in place adequate safeguards 
against longer-term anticompetitive effects.
‒ In most cases the Commission will find oral guidance to be sufficient. 
‒ The Commission will provide “comfort letters” in exceptional circumstances 

concerning specific cooperation projects that need swift implementation.

 The Commission has provided such a letter to “Medicines for Europe.”

Temporary Framework Communication 



 Enacted in 1950 to mobile industry in support of the Korean war
 Expanded to cover national emergencies
 Permits the executive branch to: 
‒ Order companies to prioritize government contracts
‒ Take steps to expand capacity
‒ Develop “voluntary agreements” and “plans of action” amongst industry 

participants to address emergency need.

The Defense Production Act
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Defense Production Act 
(DPA)

COVID19 DPA Uses

 3/18 HHS authority to order auto manufacture to prioritize production of 
ventilators

 3/27 HHS authority to initiate “voluntary agreements” and “plans of action” 
amongst government and industry to respond to the pandemic

 4/2 HHS authority to facilitate production of ventilators by manufacturers
 4/2 FEMA authority to acquire N-95 respirators from manufacturer
 4/3 FEMA authority to allocate domestic use of PPE

Limited Antitrust 
Protection

 “Voluntary agreements” and “plans of action” requirements for limited antitrust 
protection:
‒ The plan must respond to the pandemic and must be submitted to Congress.
‒ The DOJ, upon consultation with the FTC, must certify that the objectives of 

the plan could not be achieved by less anticompetitive means.
‒ The DOJ and the FTC must monitor the conduct covered by the plan.



 Enacted in 2006 in order to improve the Nation’s public health and 
medical preparedness for emergencies, whether deliberate, 
accidental, or natural

 Provided new authorities for programs such as the advanced 
development and acquisitions of medical countermeasures

 As of today, the administration has not publicly invoked PAHPA 

The Pandemic and All-Hazards 
Preparedness Act
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The Pandemic and All-
Hazards Preparedness Act

(PAHPA)

 HHS Secretary authorized to conduct meetings with industry engaged 
in the development, manufacture, distribution, purchase or storage of 
products to combat the pandemic.
‒ Grants antitrust protection for participation in such meetings. 

 Permits DOJ, in consultation with the FTC, to grant antitrust protection 
for conduct covered by a written agreement initiated by HHS.

 The agreement must avoid substantial anticompetitive effects that are 
not reasonably necessary to achieve the contemplated benefits of the 
agreement.

Limited Antitrust 
Protection



Civil Antitrust Claims
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Per Se Rule Of Reason

Conduct courts have so 
often condemned that few 

defenses are available

E.g., courts will not listen to 
a defense claiming that the 
fixed price was reasonable

Some criminal; some civil 
(e.g., usually group boycotts 

are civil)

Price-fixing, bid-rigging, 
market allocation, output 
restriction agreements

Conduct

Analysis

Criminal / 
Civil

Examples

Quick Look
Conduct that can be 

anticompetitive under 
certain conditions

Wide variety of defenses; 
court weighs 

anticompetitive effects vs 
procompetitive effects

Civil

Vertical restraints (price and 
non-price), some tying 

arrangements, joint 
ventures, information 

sharing 

“Inherently suspect:” facially 
anticompetitive conduct

Burden shifts to defendant 
to prove procompetitive 

justification. If proven, the 
matter is evaluated under 

full rule of reason.

Civil

Competitor exclusions, 
certain restrictions by sports 
leagues and medical groups



When Might the Pandemic Make a 
Difference? 
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Hospitals experiencing surges (and states trying to supply hospitals) have had difficulty 
acquiring supplies because they get into bidding wars with other hospitals.  

One response might be for multiple hospitals with market power to jointly purchase 
necessary supplies. 

Hypothetical 1 – Hospital Group Purchasing  

Ordinary Times During COVID19 Crisis

 Competition among purchasers viewed as 
normal competition

 Price fixers cannot argue that the price fixed 
is reasonable (applies to fixing price 
maximums as well as minimums)

 Regulators unlikely to approve of such an 
agreement if the hospitals involved have 
market power

 The speed at which hospitals facing surges can 
acquire supplies has become critical. Eliminating 
transaction costs associated with the normal 
competitive processes has enhanced value

 Distribution of materials to the highest bidder not 
necessarily the optimal outcome

 Utilizing market power may combat opportunistic 
price increases

 Regulators may be more willing to approve this 
type of arrangement for limited products for a 
limited duration



When Might the Pandemic Make a 
Difference? 
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Health care providers offer specialized critical in-facility care to multiple patients on a regular 
basis. Providing services to Covid19 patient may risk spreading the virus to other patients in 
the facility. 

In order to protect patients, competing providers divide the patient pool with some 
competitors specializing in Covid19 patients and others treating the remaining patients.  

Hypothetical 2 – Market Division

Ordinary Times During COVID19 Crisis

 Providers would be expected to each 
improve offerings and compete 
based on those offerings

 A market division is typically per se 
unlawful

 Regulators unlikely to approve such 
an approach

 Providers likely do not have enough 
facilities or capacity to offer separate 
facilities for infected patients

 The market division enables the 
separation of Covid19 patients from 
other patients, limiting the spread of 
Covid19.  

 This cooperation is likely to be seen 
by regulators as necessary and 
beneficial for the health of patients.  



Civil Lawsuits

 In civil lawsuits, defendants are exposed to treble damages and attorneys fees.

 Damages can even be higher. 

‒ In class actions, multiple classes can obtain damages that are not offset. 

‒ And, both the federal antitrust enforces and state attorneys general can seek fines or consumer redress 
as well as injunctions. 

36



Applying the Rule of Reason
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 Do firms need the blessing of DOJ or the FTC or need various emergency acts to 
immunize conduct? 

 If the conduct truly reduces the ravages of the pandemic, the firms would have a 
strong argument that the benefits outweigh the costs so long as it is the least 
anticompetitive means of achieving the beneficial result.  



Conclusions

38

Per se
 In general, do not expect that courts will give a pass to per se conduct 

even if it is in response to the pandemic. 

 In our hypothetical, it might be unlawful for specialized competing 
healthcare facilities to agree to divide up patients. 

 This may be an occasion where some form of antitrust immunity can make 
a difference.

Rule of Reason
 Defendants may have better success using the pandemic as a justification 

if the conduct clearly falls into the rule of reason. But even in such cases, a 
business review letter, advisory opinion or limited immunity would certainly 
be an additional weapon in a defendant’s arsenal. 



Questions?
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