
This article is reprinted with permission from the Feb. 26, 2021, edition of The Legal Intelligencer. 1

Use of Special Masters in Pandemic’s Wake 
– Mitigating a Looming Civil Justice Crisis
A civil justice crisis still looms. Federal and state courts that were already underfunded, overworked, and faced unfilled 
vacancies before the pandemic now face additional judicial vacancies and layoffs of judicial personnel, budget shortfalls  
and lengthy courthouse shutdowns because of the still ongoing pandemic.

By Carl Hittinger and Julian Perlman

Nearly a year into the COVID-19 pandemic, civil courts across 
the country have shown the resolve to adapt the mechanisms 
of justice to a new reality. While those wheels have sometimes 
turned slowly, ingenuity and the ability to pivot kept them 
turning despite the roadblocks that emerged during these 
trying times. Many have adjusted admirably to handling most 
matters online and remotely that were once in-person.

However, a civil justice crisis still looms. Federal and state 
courts that were already underfunded, overworked, and 
faced unfilled vacancies before the pandemic now face 
additional judicial vacancies and layoffs of judicial personnel, 
budget shortfalls and lengthy courthouse shutdowns 
because of the still ongoing pandemic. Requirements 
that courts constitutionally prioritize criminal cases only 
exacerbate this situation for civil litigants. And, of course, the 
COVID-19 pandemic has given rise to and is the subject of a 
tsunami of new criminal and civil litigation.

Civil courts haven’t just been unable to conduct jury 
trials. The pandemic has necessarily also delayed court 
conferences, hearings and arguments, and decisions 
on pending motions. The Civil Justice Reform Act’s 
reporting requirements have been extended in recognition 
that motions might remain pending longer than usual. 
Other anecdotal evidence abounds. A co-author of this 
article recently argued a motion to dismiss a complex 
commercial litigation matter, and was cautioned by the 
court to preemptively advise his client that a determination 
would take an exceedingly long time (a heads-up that was 
much appreciated, even if already assumed in light of the 
foregoing). The federal courts, including those in the U.S. 
Court of Appeals for the Third Circuit, have scores of civil 
trials scheduled for each available trial day in March, which 
will likely be put off once again, just as they have been month 
after month through February. Virtual jury trials present 
unique challenges, even constitutional concerns over the 
right to confront witnesses, masked or not.

In the antitrust space, we have seen delays in important 
cases being filed due to uncertainty surrounding the 
pandemic. While it is, in some ways, positive that there is 
increased pressure on competitors to resolve their complex 
and usually highly contentious disputes without court 
intervention, it is troubling to consider that among the factors 
causing parties to hesitate at filing legitimate cases is the 
relative inaccessibility of the courts due to the pandemic.

A potential solution, which we have discussed before, and 
which has been highlighted by others during the pandemic, 
might not be obvious and deserves renewed attention in 
light of the unique circumstances facing the courts: the 
appointment of special masters pursuant to Federal Rule of 
Civil Procedure 53 and its state law equivalents. In antitrust 
cases and other complex litigation, the costs to civil litigants 
of using special masters are greatly outweighed by the 
benefits of immediate, specialized attention by experienced 
practitioners appointed by judges to handle discovery and 
other limited matters, including settlement and consent 
decree monitoring. This is particularly so where there is 
no possibility of prompt resolution of issues and motions 
in the courts without such support at this time. Referral to 
already-overworked magistrate judges with crowded criminal 
dockets is not the best solution.

Increased use of special masters during the pandemic would 
be consistent with recent trends. Long gone are times when 
“exceptional circumstances” – beyond docket congestion, 
issue complexity, and substantial time – were required for 
the appointment of a special master, as was held in 1957 
by the U.S. Supreme Court in La Buy v. Howes Leather, an 
antitrust case. In 2003, Federal Rule of Civil Procedure 53 
was amended due to swelling federal dockets to expressly 
authorize appointment of special masters where pretrial 
or post-trial matters “cannot be effectively and timely 
addressed by an available district judge or magistrate judge 
of the district.” The advisory committee notes recognize: 
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“The appointment of masters to participate in pretrial 
proceedings has developed extensively over the last two 
decades as some district courts have felt the need for 
additional help in managing complex litigation.” Acknowledging 
this shifting legal landscape, the Third Circuit in Glover v. Wells 
Fargo Home Mortgage, a 2015 consumer protection case 
involving mortgage foreclosures, affirmed the appointment of 
a special master, over the objection of the plaintiff, to assist the 
district judge and the assigned magistrate judge with escalating 
discovery disputes (“the appointment of special masters to 
participate in pretrial proceedings has developed extensively 
over the last two decades to aid district courts in managing 
complex litigation”). Most recently, in 2019, the American Bar 
Association issued a resolution “urging” state and federal 
courts “to make greater and more systematic use of special 
masters to assist in civil litigation” “to aid in the just, speedy 
and inexpensive determination” of cases, as mandated by the 
federal rules of civil procedure.

Special masters can wear many hats, particularly if litigants 
consent to their appointment, as they may be more inclined 
to do during the pandemic. Examples drawn from actual 
appointments in the Third Circuit include:

 AMonitoring discovery and resolving motions to compel and 
for protective orders.

 A Attending and overseeing depositions and ruling on 
objections raised.

 A Assessing privilege logs and reviewing in camera 
documents claimed to be privileged.

 A Supervising public and private consent decrees that 
require retention of jurisdiction.

 A Overseeing the distribution of settlement proceeds to 
qualified applicants.

 AMediating complex settlement negotiations that cannot 
be resolved in a single conference by judicial officers, with 
whom litigants may feel constrained to be open and candid.

 A Solving complicated e-discovery disputes concerning 
search terms and custodians.

 AMonitoring compliance with, and confidentiality 
designations under, confidentiality agreements and 
protective orders.

 A Conducting audits or accountings to compute damages or 
profit disgorgement.

 A Holding factual hearings concerning sanctionable conduct, 
such as spoliation, and making recommendations for 
judicial resolution.

 A Reviewing petitions for attorney fees and costs.

Litigants are free to customize the procedures governing 
special masters, with court permission, to suit the needs 
of each case. For example, district courts review special 
masters’ factual findings de novo, but procedural matters 
for abuse of discretion. To accelerate the process, litigants 
may stipulate to the clear error standard for factual findings 
and could agree that procedural decisions are unappealable. 
Similarly, litigants can modify, with court approval, Federal 
Rule 37’s fee-shifting provisions by providing for payment 
of fees to the winning party on appeal or even provide for 
sanctions in the case of frivolous appeals. Litigants may 
agree to impose a page limit on briefing, which can save 
clients’ money and expedite matters.

There is a crisis looming in the civil justice system, hastened 
by the pandemic, and the courts simply do not have the 
resources to fix it themselves without external help. A time-
tested and proven, yet often-underutilized solution exists 
particularly for complex cases like antitrust matters, where the 
stakes and expense as well as the baked in contentiousness 
of the litigation make the use of special masters – potentially 
the only immediate solution to keep cases moving at this time 
– a seeming no-brainer. Stay tuned.

Carl W. Hittinger is a senior partner at BakerHostetler 
and serves as the firm’s antitrust and competition 
practice national team leader and also litigation group 
leader for the Philadelphia office. He concentrates his 
practice on complex antitrust and unfair competition 
matters, including class actions. His experience also 
includes a judicial clerkship with Chief Judge Emeritus 
Louis C. Bechtle of the U.S. District Court for the Eastern 
District of Pennsylvania. He was appointed a special 
master in several complex matters by Bechtle. He can be 
reached at 215-564-2898 or chittinger@bakerlaw.com.

Julian D. Perlman is counsel in the firm’s Philadelphia 
office. His focus is on complex commercial litigation, 
including antitrust and unfair competition matters. Perlman 
is a vice-chair of the ABA antitrust section’s exemptions and 
immunities committee and serves on the Alumni Board of 
Managers for Central High School. He can be reached at 
215-564-8338 or jperlman@bakerlaw.com.


