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                     NEW RULES AND ENFORCEMENT RISKS  
                FOR THE PAYCHECK PROTECTION PROGRAM 

In this article, the authors provide an update to their December 2020 article on the 
regulatory risks borrowers face under the CARES Act loan programs, focusing on the 
reopened and expanded Paycheck Protection Program and related enforcement risks 
and trends. 

                By George A. Stamboulidis, Patrick T. Campbell, and Christina O. Gotsis  * 

On December 27, 2020, the Economic Aid to Hard-Hit 

Small Businesses, Nonprofits and Venues Act (the 

“Economic Aid Act”)1 became law.  The Economic Aid 

Act reopened and expanded the Paycheck Protection 

Program (the “PPP”), the forgivable loan program 

created by the Coronavirus Aid, Relief, and Economic 

Security (“CARES”) Act, with approximately $284.5 

billion of new funding.  In an update to our December 

2020 article, this article provides an overview of the 

revived PPP, enforcement risks borrowers face under the 

program, and best practice recommendations borrowers 

can employ right now to avoid being on the wrong end 

———————————————————— 
1 Economic Aid to Hard-Hit Small Businesses, Nonprofits and 

Venues Act, Pub. L. No. 116-260, 134 Stat. 1182 (2020). 

of an investigation or enforcement proceeding for 

alleged COVID-relief loan fraud.    

REVIVED PAYCHECK PROTECTION PROGRAM 

On January 19, 2021, the PPP portal re-opened for all 

eligible borrowers, with important changes.  While 

eligibility requirements remain largely the same for new 

borrowers, previous borrowers may seek additional 

loans, which the Small Business Administration (the 

“SBA”) refers to as “Second Draw PPP Loans,” under 

modified rules.  The PPP portal closes on March 31, 

2021.  
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As before, all PPP loans are guaranteed by the SBA 

and do not require collateral or personal guaranties.2  All 

loans have a five-year maturity with a 1% interest rate.3  

The Economic Aid Act codifies the SBA’s prior 

guidance that lenders may rely on a borrower’s 

certifications that it is eligible for the loan and will 

comply with the PPP’s rules,4 although, as discussed in 

our prior article, borrowers should be wary of potential 

criminal and civil penalties in connection with false, 

fraudulent, or misleading certifications. 

First-Time PPP Loans 

First-time borrowers are eligible to borrow under 

many of the same rules originally prescribed.  A 

business is eligible for a first-time PPP loan if it has 500 

or fewer employees or otherwise meets the Small 

Business Act’s size standard for the industry in which it 

operates.5  The SBA had also issued alternative size 

standards, permitting borrowers with (together with 

affiliates) a maximum tangible net worth of not more 

than $15 million and average net income after federal 

taxes (excluding any carryover losses) for the two full 

fiscal years before the date of application of not more 

than $5 million to apply.6  When determining whether 

they meet SBA size criteria, borrowers must pay 

particular attention to the SBA’s affiliate rules, under 

which entities may be considered affiliates and counted 

———————————————————— 
2 Coronavirus Aid, Relief, and Emergency Security Act, Pub. L. 

No. 116-136, 134 Stat. 281, Section 1102(a)(1)(B) (2020); SBA, 

Business Loan Program Temporary Changes; Paycheck  

Protection Program as Amended by Economic Aid Act, 86 Fed. 

Reg. 9 (Jan. 14, 2021) (to be codified at 13 C.F.R. pts. 120  

and 121). 

3 SBA, Business Loan Program Temporary Changes; Paycheck 

Protection Program Second Draw Loans (Jan. 6, 2021) (to be 

codified at 13 C.F.R. pts. 120 and 121).    

4 Pub. L. No. 116-260, Section 305(a) (2020). 

5 Pub. L. No. 116-136, Section 1102(a)(2)(D)(i) (2020); 15 U.S.C. 

§ 632; SBA, Business Loan Program Temporary Changes; 

Paycheck Protection Program, 85 Fed. Reg. 73 (Apr. 15, 2020) 

(to be codified at 13 C.F.R. pt. 120); SBA, Business Loan 

Program Temporary Changes; Paycheck Protection Program as 

Amended by Economic Aid Act, supra note 2.   

6 15 U.S.C. § 631. 

together based on factors including stock ownership, 

overlapping management, and identity of interest.7  

Applicants still have to represent that they are not barred 

from participating in the PPP, including that they do not 

have a 20% equity owner (1) incarcerated; (2) on 

probation or parole; (3) subject to a current indictment or 

information; or (4) who has been convicted of a felony 

in the past five years.8  Importantly, borrowers must still 

certify that “current economic uncertainty makes [the] 

loan request necessary to support the ongoing operations 

of the Applicant.”9   

The Economic Aid Act added that applicants must 

have been in operation as of February 15, 2020, and 

either had employees or independent contractors on the 

payroll as of that date.10  The Economic Aid Act also 

expanded the availability of PPP loans to housing 

cooperatives, destination marketing organizations, 

501(c)(6) organizations employing no more than 300 

employees, and news organizations employing no more 

than 500 employees per location.11  The Economic Aid 

Act also precluded certain categories of applicants from 

obtaining loans: applicants who (1) have received or will 

receive a grant under the Shuttered Venue Operator 

Grant Program; (2) have permanently closed their 

business; (3) are publicly traded companies; or (4) are 

entities in which the President, the Vice President, the 

head of an Executive Department, or a member of 

Congress, or the spouse of such person, directly or 

indirectly holds a controlling interest.12 

———————————————————— 
7 SBA, Affiliation Rules Applicable to U.S. Small Business 

Administration Paycheck Protection Program (Apr. 3, 2020), 

available at https://www.sba.gov/sites/default/files/2020-

04/Affiliation%20rules%20overview%20%28for%20public%29

%20v2.pdf. 

8 15 U.S.C. § 631. 

9 SBA, Business Loan Program Temporary Changes; Paycheck 

Protection Program as Amended by Economic Aid Act, supra 

note 2.   

10 Pub. L. No. 116-260, Section 310(a) (2020).  

11 Id. at § 317(a), 318 (2020).  

12 SBA, Business Loan Program Temporary Changes; Paycheck 

Protection Program as Amended by Economic Aid Act, supra 

note 2. 
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The maximum amount for which first-time borrowers 

may apply is the lesser of (1) 2.5 multiplied by the 

borrower’s average monthly payroll costs (with a cap of 

$100,000 per employee annualized) or (2) $10 million, 

although first-time loans may be made in amounts up to 

$20 million if the business is part of a corporate group 

defined as majority owned by a common parent.  For the 

purposes of this calculation, a borrower may choose to 

use average monthly payroll from the one-year period 

before the date on which the loan is made, calendar year 

2019, or calendar year 2020.13  

As originally prescribed, loan proceeds can be used to 

fund payroll costs (capped at $100,000 per employee), 

including benefits, mortgage interest, rent, and utilities.  

The new provisions also allow other costs to be covered 

with PPP loans, including worker protection costs 

related to COVID-19, uninsured property damage costs 

caused by looting or vandalism during 2020, and certain 

supplier costs and expenses for operations.14  However, 

the Economic Aid Act prohibits PPP proceeds from 

being used for lobbying activities.15  In addition, eligible 

news organizations can only use proceeds to support 

expenses at the component of the business that produces 

or distributes locally focused or emergency 

information.16 

Borrowers who borrowed under the previous PPP 

who returned all or part of their loans or who did not 

accept the full amount of the initial loan, may also apply 

for a first-time PPP loan.  Borrowers who returned all of 

their loan may apply for a loan in the amount for which 

they are eligible under the current PPP rules.  A 

borrower who returned only part of its loan may apply 

for an amount equal to the difference between the 

amount retained and previously approved.  Additionally, 

a borrower who did not accept the full amount of a PPP 

loan for which it was approved may request an increase 

in the amount up to the amount previously approved, but 

the loan may only be made with the prior lender.17   

Second Draw PPP Loans  

While governed by many of the same terms as first-

time borrowers, borrowers who already took a PPP loan 

———————————————————— 
13 Pub. L. No. 116-260, Section 311(a) (2020). 

14 Id. at § 304(a). 

15 SBA, Business Loan Program Temporary Changes; Paycheck 

Protection Program as Amended by Economic Aid Act, supra 

note 2. 

16 Pub. L. No. 116-260, Section 317(a) (2020). 

17 Id. at § 312(b). 

under the original program are eligible for a second loan 

under certain modified criteria.  To be considered for a 

Second Draw PPP Loan, the borrower must have 300 or 

fewer employees and must demonstrate that it 

experienced a 25% reduction in gross receipts during a 

quarter in 2020 compared with the same quarter in 

2019.18  Returning borrowers must have used or will use 

the full amount of the initial PPP loan for authorized 

purposes on or before the expected date of 

disbursement.19  The Economic Aid Act also prohibits 

several additional categories of borrowers from 

receiving a Second Draw PPP Loan, including entities 

engaged in political or lobbying activities, certain 

entities with ties to the People’s Republic of China or the 

Special Administrative Region of Hong Kong, and 

registrants under section 2 of the Foreign Agents 

Registration Act.20 

Second Draw PPP Loans also are subject to new 

maximum limitations.  For most second-time borrowers, 

the maximum loan amount is 2.5 multiplied by a 

borrower’s average monthly payroll costs up to $2 

million.21  However, the new rules make an exception 

for the “Accommodation and Food Services” sector, 

arguably one of the hardest hit industries, allowing 

borrowers in those industries to use a multiplier of 3.5 

on average monthly payroll costs for calculating their 

eligible loan amounts.22   

PPP Loan Forgiveness  

Whether a borrower is taking a first-time or Second 

Draw PPP Loan, it may seek forgiveness for the full 

amount of the loan from the date of loan disbursement 

until any date within the eight- to 24-week period 

following loan disbursement, as long as: 

• employee and compensation levels are maintained 

(and in the case of Second Draw PPP Loans, 

maintained in the same manner as required for first-

time loans); 

• the loan proceeds are spent on eligible expenses; and  

———————————————————— 
18 Id. at § 311(a). 

19 Id. 

20 Id.  

21 Id.  An aggregate cap of $4 million is allowed for a corporate 

group.  SBA, Business Loan Program Temporary Changes; 

Paycheck Protection Program Second Draw Loans, supra  

note 3. 

22 Pub. L. No. 116-260, Section 311(a) (2020).  
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• at least 60 percent of the proceeds are spent on 

payroll costs.23 

The Economic Aid Act provides for a simplified loan 

forgiveness process for loans up to $150,000.24  These 

borrowers may apply for forgiveness using the PPP Loan 

Forgiveness Application Form 3508S, which requires 

disclosure of the loan amount, disbursement date, 

employee totals, covered period dates, amount of the 

loan spent on payroll, and the amount of the loan for 

which forgiveness is being sought, but does not require 

the borrower to submit any supporting documentation 

with the application.25  Importantly, borrowers who took 

PPP loans under the initial forgiveness guidance but 

have yet to seek forgiveness, may do so under the new 

guidelines.26 

Finally, in another change under the Economic Aid 

Act, the SBA must develop an audit plan that details the 

policies and procedures that it will use to conduct 

forgiveness review and audits of loans, and the metrics 

that it will use to determine which loans will be 

audited.27 

ECONOMIC INJURY DISASTER LOAN PROGRAM 

Also in the Economic Aid Act, Congress provided an 

additional $20 billion for advance grants under the 

Economic Injury Disaster Loan program (the “EIDL”), 

with some important modifications. 

The EIDL is a longstanding SBA program that was 

expanded by the CARES Act.  The EIDL provides low-

interest working capital loans to small businesses that 

suffered a “substantial economic injury” from COVID-

19.28  The EIDL also has an advance program, which 

provides grants to small businesses of up to $10,000, 

capped at $1,000 per employee, that do not have to be 

repaid.  EIDL advance funds can be used for working 

capital and normal operating expenses that could have 

been met had the disaster not occurred, including 

———————————————————— 
23 Id. 

24 Id. at § 307(a). 

25 SBA, Form 3508S (revised Jan. 19, 2021), available at 

https://www.sba.gov/sites/default/files/2021-02/PPP%20--

%20Forgiveness%20Application%20and%20Instructions%20--

%203508S%20%281.19.2021%29-508.pdf.  

26 Pub. L. No. 116-260, Section 304(c) (2020). 

27 Id. at § 307(a). 

28 Pub. L. No. 116-136, Section 1110(a)(2), (f) (2020); 15 U.S.C. 

§ 636(b). 

continuation of health care benefits, rent, utilities, and 

fixed-debt payments.29  The EIDL has been heavily 

utilized since the onset of the COVID-19 pandemic, and 

the SBA had halted the tender of forgivable $10,000 

advances under the program, after exhausting funding 

provided by the CARES Act.   

The SBA is currently limiting consideration of 

advance grants under the Economic Aid Act to those 

who received a previous EIDL advance in an amount 

less than $10,000 (first priority group) or applied for an 

EIDL advance before December 27, 2020, but did not 

receive the advance because available funding was 

exhausted (second priority group).30  In order to qualify 

for an advance grant, borrowers must: 

• have 300 or fewer employees; 

• be located in federally identified low-income 

communities;31  

• be able to demonstrate a reduction in revenue of 

more than 30 percent during an eight-week period 

between March 2, 2020, and December 31, 2021, 

relative to a comparable eight-week period 

immediately preceding March 2, 2020, or during 

2019;32 and 

• meet the same eligibility requirements applicable to 

COVID-EIDL loans.33 

Notably, unlike the EIDL advance program under the 

CARES Act, agricultural enterprises are not eligible, 

except for agricultural cooperatives, businesses engaged 

———————————————————— 
29 SBA, Target EIDL Advance FAQ, FAQ # 19 (last updated  

Feb. 1, 2021), available at https://www.sba.gov/sites/default/ 

files/2021-02/Targeted%20EIDL%20FAQ_Final-508_0.pdf.   

30 Id. at FAQ # 1. 

31 As defined for the new markets tax credit in 26 U.S.C. § 

45D(e): “(A) a population census tract for which the poverty 

rate is at least 20 percent, or (B) (i) in the case of a 

tract not located within a metropolitan area, the median family 

income for the tract does not exceed 80 percent of the statewide 

median, or (ii) in the case of a tract located within a 

metropolitan area, the median family income for the tract does 

not exceed 80 percent of the greater of statewide median family 

income or the metropolitan area median family income.” 

32 Pub. L. No. 116-260, Section 331(a)(4) (2020); SBA, Target 

EIDL Advance FAQ, supra note 29, at FAQ # 11. 

33 SBA, Target EIDL Advance FAQ, supra note 29, at FAQ # 15. 

https://www.sba.gov/sites/default/
https://www.law.cornell.edu/uscode/text/26/45D
https://www.law.cornell.edu/uscode/text/26/45D
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in aquaculture, and certain types of nurseries.34  

Agricultural enterprises include businesses engaged in 

the legal production of food and fiber, ranching, and 

raising of livestock, and all other farming and 

agricultural-related industries (as defined by section 

18(b) of the Small Business Act (15 U.S.C. 647(b)).35  

Other ineligible businesses include those engaged in 

illegal activities, loan packaging, speculation, multi-sales 

distribution, gambling, investment, or lending.36  

Currently, the SBA does not intend on opening the new 

advance program to new applicants beyond the first two 

priority groups and the SBA’s ability to accept new 

applications will depend on the availability of funds.37 

The Economic Aid Act also extends the SBA’s time 

to verify, approve, and disburse EIDL emergency 

advances from three to 21 days, thereby extending the 

review process for grant disbursement.38  Another 

important change is the interplay between the EIDL and 

PPP.  Initially, borrowers were required to deduct the 

amount of their EIDL advances from PPP forgiveness 

amounts.  Now, borrowers who receive an advance will 

no longer be required to deduct it from their PPP loan 

forgiveness amount.39   

ENFORCEMENT UPDATES 

Criminal/Civil Enforcement 

In our prior article, we noted that the U.S. Department 

of Justice (the “DOJ”) had charged nearly 80 defendants 

with alleged PPP and EIDL loan fraud.  As of this 

update, the DOJ has charged over 100 defendants in 

more than 70 criminal cases.  The DOJ’s criminal 

actions continue to be based on alleged egregious 

conduct, including against borrowers who allegedly seek 

funds for non-functioning businesses and shell 

companies, provide false certifications to lenders that 

their companies were in business and had employees 

since February 15, 2020, misrepresent their companies’ 

payrolls and employee counts, and improperly use loan 

funds, including for personal luxury items.  

The DOJ also continues to charge alleged criminal 

rings.  For example, on January 28, 2021, the DOJ 

———————————————————— 
34 Id. at FAQ # 13.   

35 Id. at FAQ # 13. 

36 Id. at FAQ # 14.   

37 Id. at FAQ # 4. 

38 Pub. L. No. 116-260, Section 331(b)(2)(B) (2020). 

39 SBA, Target EIDL Advance FAQ, supra note 29, at FAQ # 21. 

charged six individuals with allegedly fraudulently 

obtaining approximately $1.5 million in PPP loans on 

behalf of five businesses in Georgia and South Carolina.  

The individuals were allegedly part of a larger group that 

obtained approximately $3 million.  The indictment 

alleges that one defendant recruited five other 

individuals to apply for PPP loans for their respective 

businesses.  The defendant allegedly aided the applicants 

in submitting the applications containing numerous false 

and misleading statements in exchange for a percentage 

of the loan proceeds.40 

In perhaps the most important enforcement update 

since our prior article, on January 12, 2021, the DOJ 

settled its first civil action for alleged PPP fraud.  

Prosecutors in the Eastern District of California brought 

civil claims under the False Claims Act (the “FCA”) and 

the Financial Institution Reform, Recovery, and 

Enforcement Act (“FIRREA”) against online fashion 

accessories company, SlideBelts, Inc., and its CEO, 

Brigham Taylor, alleging that they falsely claimed that 

the company was not in bankruptcy in order to qualify 

for a PPP loan.  The FCA creates civil liability for a 

person who knowingly (including recklessly or with 

deliberate ignorance) defrauds a federally funded 

program by submitting false claims for money.41  

FIRREA allows the government to impose civil 

penalties for violations of enumerated federal criminal 

statutes, including those that affect federally insured 

financial institutions.42  Damages and fines under these 

federal statutes can be substantial, including treble 

damages under the FCA.43  

In the DOJ’s action, SlideBelts and Taylor agreed to 

pay $100,000 in damages and penalties to resolve 

allegations of fraud rooted in allegedly false 

certifications made on PPP loan applications to three 

separate banks.44  According to the government, while a 

debtor in bankruptcy, SlideBelts submitted two PPP loan 

applications for approximately $650,000.  On their loan 

applications with both lenders, Taylor and SlideBelts 

———————————————————— 
40 Press Release, DOJ, Six Charged in Connection with a $3 

Million Paycheck Protection Program Fraud Scheme (Jan. 28, 

2021), available at https://www.justice.gov/opa/pr/six-charged-

connection-3-million-paycheck-protection-program-fraud-

scheme. 

41 31 U.S.C. § 3729. 

42 12 U.S.C. § 1833a. 

43 31 U.S.C. § 3729(a)(1)(G). 

44 Settlement Agreement, DOJ (Jan. 12, 2021), available at 

https://www.justice.gov/usao-edca/press-

release/file/1352931/download. 
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allegedly falsely represented that SlideBelts was not in 

bankruptcy.  When one of the lenders with independent 

knowledge of the bankruptcy rejected the application, 

SlideBelts filed a loan application with a third bank 

again certifying that it was not subject to a bankruptcy 

proceeding.45  

The government further alleged that while SlideBelts’ 

application was pending with the third lender, the second 

lender approved its loan application.  One day after 

receiving the loan payout, SlideBelts informed that 

lender that it “may not have filled out [the bankruptcy 

question] correctly. . . .”  Instead of immediately 

returning the funds, SlideBelts petitioned the bankruptcy 

court to retroactively approve the PPP loan, without 

disclosing to the court that it obtained the loan by 

making a false statement regarding its bankruptcy status 

with the lender.  When the SBA opposed the motion and 

requested that the court order SlideBelts to return the 

loan, SlideBelts moved the bankruptcy court to dismiss 

its bankruptcy case so it could refile and apply for a PPP 

loan in the period during which the case would be 

dismissed.  The bankruptcy court dismissed the case, but 

on July 8, 2020, SlideBelts returned the loan to the 

second lender.46  Even though SlideBelts returned the 

funds, the DOJ pursued a civil fraud action. 

The Special Inspector General for Pandemic 
Recovery 

As we noted in our prior article, on June 2, 2020, 

Brian D. Miller was confirmed as the Special Inspector 

General for Pandemic Recovery (the “SIGPR”), which 

was established to “conduct, supervise, and coordinate 

audits and investigations” of funds disbursed under 

Division A of the CARES Act.47  The SIGPR has 

subpoena authority and was created to refer matters to 

the DOJ for criminal or civil enforcement, although in 

one of his quarterly reports to Congress, the SIGPR 

stated that it remains unclear whether he has jurisdiction 

over the PPP and invited Congress to clarify his 

jurisdiction.48   

On February 1, 2021, the SIGPR issued his third 

quarterly report to Congress.  The SIGPR reported that, 

———————————————————— 
45 Id. at ¶ 1.  

46 Id. 

47 Pub. L. 116-136, Section 4018 (2020). 

48 SIGPR, Quarterly Report to the United States Congress, at 6 

(Sept. 30, 2020), available at https://www.oversight.gov/ 

sites/default/files/oig-reports/SIGPR-Quarterly-Report-to-

Congress-September-30-2020.pdf. 

while his office necessarily spent much of its nascent 

stage navigating the challenges of setting up an office in 

the midst of a pandemic, it is now “operational and 

formidably aggressive.”49   

Notably, the SIGPR spent several pages in his report 

in what he had identified previously as one of his main 

focuses – “multiple-dipping.”  The SIGPR reported that 

no individual or entity may receive money from the 

federal government twice for the same purpose.  As an 

example, the SIGPR referenced the June 18, 2020 

guidance issued by the Office of Management and 

Budget (the “OMB”) addressing administrative relief 

designed to assist recipients of certain federal grants.  

Part of the relief discussed in the OMB guidance 

allowed certain grantees to continue to charge salaries 

and benefits to active federal awards, even while those 

grantees were forced to suspend project activity.  But the 

guidance specifically warned that “payroll costs paid 

with the Paycheck Protection Program (“PPP”) loans or 

any other federal CARES Act programs must not be also 

charged to current federal awards as it would result in 

the Federal Government paying for the same 

expenditures twice.”  According to the SIGPR, “[t]his 

general principle makes sense: if an individual or entity 

receives funding from the federal government twice for 

the same purpose, only one of the funding streams can 

be put to the use for which it was granted, meaning the 

second funding stream represents waste, at best, or 

fraud, at worst.”50 

To follow up on his concerns about multiple-dipping, 

the SIGPR reported that he further analyzed the issue 

and has engaged in a proactive initiative to identify areas 

of potential waste, fraud, or abuse.  Notably, the SIGPR 

stated that even if he does not have jurisdiction over a 

particular loan program, such as the PPP, he still may 

investigate potential multiple-dipping involving that 

program if the conduct also involves a program over 

which he has jurisdiction.51 

ANTICIPATED LAW ENFORCEMENT TRENDS 

We can expect the DOJ under the Biden 

Administration to continue investigating and prosecuting 

alleged PPP loan fraud at a rapid pace.  Moreover, as we 

———————————————————— 
49 SIGPR, Quarterly Report to the United States Congress, at 3 

(Feb. 1, 2021), available at https://www.sigpr.gov/sites/ 

sigpr/files/2021-02/SIGPR-Quarterly-Report-to-Congress-

December-31-2020.pdf. 

50 Id. at 6-7. 

51 Id. at 7. 

https://www.oversight.gov/
https://www.sigpr.gov/sites/
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noted in our prior article, we expect that the DOJ will 

start to bring a wider array of cases against borrowers for 

violations that may not be so egregious and to utilize 

civil statutes with lower burdens of proof, but with 

significant penalty and damages provisions, to bring 

many of these actions.  The SlideBelts case might 

indicate a beginning of this trend.  While the government 

alleged that SlideBelts lied about its bankruptcy status 

on its loan applications, there were no allegations that 

SlideBelts was a fake company, falsified its employee 

count or payroll information on its loan applications, or 

used or intended to use loan proceeds for personal 

expenses. 

Among the cases that could fall into a gray area, we 

expect the DOJ to start focusing on borrowers’ 

certifications that economic conditions as a result of 

COVID-19 made the loan necessary.  The SBA’s new 

Questionnaire Form 3509, which will be sent to every 

borrower that applies for forgiveness of a PPP loan in 

excess of $2 million, makes clear that the SBA is 

gathering information to review each business’ 

certification that “the current economic uncertainty 

makes this loan necessary to support the ongoing 

operations of the Applicant” as of the date the PPP 

loan application is submitted.52  There will also likely 

be a shift in focus to loan forgiveness applications, in 

particular with the Economic Aid Act’s requirement 

that the SBA develop an audit plan to conduct a 

forgiveness review.  The SBA likely will refer any false 

or misleading certifications or applications it reviews 

to the DOJ. 

BEST PRACTICES 

In the face of the new PPP rules and continued high 

rate of alleged PPP fraud enforcement, borrowers must 

remain vigilant.  First, before applying for a first-time or 

———————————————————— 
52 SBA, Form 3509, available at https://www.sba.gov/sites/ 

default/files/2020-12/SBA%20Form%203509%20--

%20PPP%20Loan%20Necessity%20Questionnaire% 

20%28For-Profit% 20Borrowers%29-508_0.pdf. 

Second Draw PPP Loan, a borrower should ensure that it 

meets the loan program’s eligibility requirements and is 

applying for an approved amount.  Borrowers need to 

take care to accurately fill out any loan origination and 

forgiveness applications. 

Second, borrowers should expect to be audited in 

connection with any PPP/EIDL loan received.  In order 

to prepare for government audits and potential 

investigations, borrowers should revisit and develop 

robust files to support their loan origination and 

forgiveness applications and should ensure all records 

are being maintained.  Borrowers should also maintain 

accounts for loan proceeds that are separate from other 

company accounts, maintain separate general ledger 

accounts, and keep supporting records that show that 

loan proceeds were spent for authorized purposes only.   

Third, borrowers should be cognizant of the SIGPR’s 

focus on “multiple-dipping.”  If borrowers are applying 

for loans from multiple loan programs, they should 

ensure that they are complying with the rules of each 

program related to multiple borrowing.  Also, if 

borrowers are involved in any federal grant programs or 

contracting, they should consider whether they received 

government funding under the grant or contract for a 

particular purpose before using loan proceeds for that 

purpose.  

Finally, borrowers should continue to stay informed 

of the latest developments concerning the COVID-19 

loan programs.  The legal and regulatory landscape 

regarding these programs is constantly changing, and 

new legislation, rules, and agency guidance are 

frequently introduced.  It is important for borrowers to 

stay current on the requirements of the various COVID-

19 loan programs to ensure they remain in compliance. ■ 
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