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As 2020 fades in the rearview mirror, we can see the insurance class 
action arena has been highly active the past six months. New claims 
challenging auto premiums were filed, and labor depreciation and tax, 
tag and title class actions continued to develop. Consolidation of COVID-19 
business interruption claims took on sharper focus, while other claims 
waxed and waned.

Challenging Auto Rates Before Courts
A new theory of recovery appeared in several class actions alleging that insurers charged too much for 
auto premiums during the pandemic because of reduced driving. Siegal v. Geico Casualty Co., Case 
No. 1:20-cv-04306; Thomas v. GEICO Casualty Insurance Co., Case No. 1:20-cv-06453; Kopsaftis 
v. Progressive Universal Insurance Co., Case No. 1-20-cv-06261; and Ridings v. American Family 
Insurance Co., Case No. 1:20-cv-05715, all pending in the Northern District of Illinois.

The complaints generally allege that the insurers charged premiums that were “excessive” because 
their claims experience lessened with decreased driving resulting from several stay-at-home orders 
during the pandemic. The GEICO complaint alleged a 15 percent credit offered by the insurer upon 
renewal was insufficient and somehow “wrongly” required a continuing relationship in order to claim 
the credit. At first blush, these claims would seem to be plainly barred by the filed rate doctrine, but an 
Illinois court of appeals had previously interpreted that doctrine to allow a challenge to auto premiums 
based on “undisclosed, non-risk-based factors.” Corbin v. Allstate Corp., 2019 Ill. App. (5th) 170296 
(Jan. 29, 2019). See Insurance Class Action Update, 1Q 2019. 

Motions to dismiss are pending in nearly all these cases, so time will tell whether these claims have 
staying power.

Tax, Tag and Title Class Action Update 
Last summer, the Seventh Circuit affirmed dismissal of class claims for sales tax and title and tag 
transfer fees. Sigler v. GEICO Casualty Company, 967 F.3d 658 (7th Cir., 2020). The Court of Appeals 
held that the policy does not require payment of sales tax or title and tag transfer fees without 
replacement of the total-loss vehicle, and the Illinois Administrative Code requires an insurer to pay 
these costs only if the insured actually incurs them. Therefore, the court found that the district court’s 
decision was correct – a decision that another district court found to be an outlier. See Insurance 
Class Action Update, 4Q 2019.
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Following Sigler, two district courts similarly ruled that the policies at issue did not require payment of 
sales tax and regulatory fees. Wilkerson v. Am. Family Ins. Co., 2020 WL 5891971 (N.D. Ohio Oct. 5, 
2020); Barlow v. Gov’t Emps. Ins. Co., 2020 WL 5802274 (E.D.N.Y. Sept. 29, 2020). 

Meanwhile, Ohio federal courts have recently split on whether insurers must pay sales tax and 
regulatory fees. Compare Wilkerson, 2020 WL 5891971, with Desai v. Geico Cas. Co., 2020 WL 
5551252 (N.D. Ohio Aug. 11, 2020). With no clear guidance, new putative class actions are on the rise, 
as the varying results give those claims vitality. Case v. Allstate Fire & Cas. Ins. Co., No. 1:20-cv-00834 
(S.D. Ohio) (filed Oct. 21, 2020, and voluntarily dismissed); Sperling v. State Farm Mutual Automobile 
Ins. Co., Case No. 3:20-cv-01014 (S.D. Calif.) (voluntarily dismissed); Mott v. Garrison Property and 
Casualty Insurance Company, Case No. 20CV202267 (Lorain Cty., Ohio, Common Pleas) (filed Nov. 
24, 2020).

Labor Depreciation Cases Labor On 
Labor depreciation class actions continue to be a beehive of activity. In July, the Sixth Circuit affirmed 
certification of a class of Kentucky insureds seeking labor depreciation. Hicks v. State Farm Fire & Cas. 
Co., 965 F.3d 452 (2020). The Court of Appeals previously had held that Kentucky law prohibited labor 
depreciation. Hicks v. State Farm Fire & Cas. Co., 751 Fed. App’x 703 (6th Cir. 2018). Petitions for en 
banc review in two cases were denied in two other appeals, where the Sixth Circuit reversed dismissal 
of class actions by finding the policies’ lack of definition of depreciation to be ambiguous under Ohio 
law. Perry v. Allstate Indem. Co., 953 F.3d 417 (6th Cir. 2020), and Cranfield v. State Farm Fire & Cas. 
Co., 798 Fed. App’x 929 (6th Cir. 2020). 

Class certification was denied in a labor depreciation class action in the Northern District of Alabama, 
while class certification was granted in a case in the Southern District of Alabama. Brasher v. Allstate 
Indemnity Co., 2020 WL 4673259 (Aug. 12, 2020); Arnold v. State Farm Fire and Casualty Co., 2020 
WL 6879271 (Nov. 23, 2020). Meanwhile, another district court denied a motion to dismiss and motion 
to strike non-forum class allegations in a labor depreciation class action, largely following the Fifth 
Circuit’s decision in Mitchell, 954 F.3d 700 (5th Cir. 2020). Shields v. Metropolitan Property and Cas. 
Ins. Co., 2020 WL 7338065 (N.D. Miss. Dec. 14, 2020). See Insurance Class Action Update, 1Q 2020.

Several new labor depreciation class actions have been filed the past six months, including in 
Wisconsin, Arizona, Michigan, Ohio and South Carolina. Some recent cases have alleged classes of 
insureds from multiple states without plaintiff-insureds from those states, potentially risking problems 
with class certification and jurisdictional questions posed by Bristol-Myers Squibb Co. v. Superior 
Court, 137 S. Ct. 1773 (2017), in an attempt to expand the class size. 

A few state supreme courts have finally decided to weigh in. On Oct. 16, the South Carolina Supreme 
Court accepted a certified question of whether an insurer may depreciate the costs of labor in 
determining the actual cash value (ACV) of a covered loss when ACV is undefined in the policy. Butler 
v. The Travelers Home and Marine Insurance Co., 2020 WL 5747879 (D. S.C.), South Carolina Sup. Ct., 
Case No. 001285. And on Nov. 18, the Illinois Supreme Court agreed to accept a discretionary appeal 
in Sproull v. State Farm Fire and Cas. Co., from a decision of the Madison County Circuit Court that 
labor may not be depreciated. 2020 WL 6886446 (Ill. Nov. 18, 2020).

Insurers should continue to evaluate their nonmaterial depreciation practices for structural damage 
claims on at least a state-by-state basis, including depreciation settings for estimating programs, as 
well as whether to adopt an ACV endorsement that specifically defines what types of depreciation can 
be deducted.
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COVID-19 Business Interruption Claims Spread
With a few exceptions, business interruption class actions based on closures or limitations on 
business operations resulting from COVID-19 have foundered. The Judicial Panel on Multidistrict 
Litigation (MDL) denied petitions to transfer approximately 700 similar cases against more than 
100 insurers nationwide to one venue. In re: COVID-19 Bus. Interruption Ins. Coverage Litig., MDL 
No. 2942, 2020 WL 4670700 (Aug. 12, 2020). The panel found too few similar issues among cases 
involving hundreds of insurers with varying policy forms.

The panel later refused to consolidate cases pending against Hartford, Travelers and Cincinnati 
Insurance Co. because of the number and scope of pending cases as well as the lack of efficient 
resolution from consolidation of those cases because of the precarious positions of many plaintiffs. 
In re: Cincinnati Insurance Co. COVID-19 Business Interruption Protection Litigation, MDL No. 2962, 
2020 WL 5884791 (Oct. 2, 2020); In re: Hartford COVID-19 Business Interruption Protection Litigation, 
MDL No. 2963, 2020 WL 5884782 (Oct. 2, 2020); and In re: Travelers COVID-19 Business Interruption 
Protection Litigation, MDL No. 2965, 2020 WL 5884785 (Oct. 2, 2020). The panel also declined to 
consolidate cases against Lloyd’s of London because the nature of those entities was not a single 
insurer but several underwriters. In re: Certain Underwriters at Lloyd’s, London, COVID-19 Business 
Interruption Protection Litigation, MDL No. 2961, 2020 WL 5887416 (Oct. 2, 2020).

But the panel has shown some willingness to consolidate COVID-19 business interruption cases 
pending against the same insurer. Several suits for COVID-19 business interruption claims against 
Society Insurance Co. were centralized in the Northern District of Illinois. In Re: Society Insurance 
Co. COVID-19 Business Interruption Protection Litigation, MDL No. 2964, 2020 WL 5887444 (Oct. 2, 
2020). See also In Re: National Ski Pass Insurance Litigation, MDL No. 2955, 2020 WL 5884793 (Oct. 
2, 2020). 

Pennsylvania has similarly required all COVID-19 business interruption cases pending in three counties 
against Erie Insurance to be managed by one state court. Tambellini Inc. v. Erie Insurance Exchange, 
No. GD-20-005137, Allegheny County, Pennsylvania, Court of Common Pleas. 

As last reported, the direction of the COVID-19 class actions will likely continue to develop.

Medicare Secondary Payer Act Class Actions
Class claims against insurers for reimbursement of assigned claims under the Medicare Secondary 
Payer Act (MSPA) continue in a number of courts. The Eleventh Circuit issued a significant decision 
in September, but it is by no means as case-dispositive as plaintiffs portend. MSP Recovery Claims, 
Series LLC v. ACE American Ins. Co., 974 F.3d 1305 (11th Cir. 2020). In ACE American, the Court of 
Appeals permitted not only Medicare Advantage organizations but also downstream actors (and their 
assignees) to assert the private cause of action under the MSPA. The court rationalized that permitting 
downstream actors that have reimbursed Medicare Advantage organizations to sue advances the goal 
of reducing costs in the Medicare Advantage system. Id. at 1314.

The ACE American Court of Appeals also noted that primary payers must have knowledge that they 
owed a primary payment before being subjected to double damages under the act. Id. at 1319. While 
claims reported to the Centers for Medicare & Medicaid Services reflect such knowledge, the court 
did not broadly define what constitutes constructive knowledge beyond those settlements to which 
the plaintiffs had access and had alleged. 



In a less-touted decision, in July, the Eleventh Circuit affirmed dismissal of MSPA claims for lack of 
standing. MSP Recovery Claims, Series LLC v. QBE Holdings, Inc., 965 F.3d 1210 (11th Cir. 2020). The 
court found that a nunc pro tunc assignment with a retroactive date, executed before the lawsuit was 
filed, may validly assign claims. However, a series assignment of those claims by a nonparty was not 
effective. Id. at 1219-21.

Next year should see some significant decisions on class certification at the district court level and 
possibly a few summary judgment decisions on the merits of assigned claims in MSPA cases, as 
briefings in a handful of cases concluded late last year or are scheduled for the first quarter of 2021.

First-Party Auto Diminished Value Claims Have Resilience
In December, a Washington district court granted final approval of a class settlement of claims that 
an insurer did not pay diminished value losses on uninsured motorist property claims, resolving a 
five-year-old case. Kogan v. Allstate Fire & Cas. Ins. Co., 3:15-cv-05559 (W.D. Wash.). These first-party 
auto diminished value claims, prominent in Georgia some 20-plus years ago, continue to have vitality 
in populist states.

Auto Body Shop Antitrust Litigation
The auto body shop antitrust claims against a large number of property and casualty insurers appear 
headed for the junkyard. In a decision earlier this year, the Eleventh Circuit affirmed dismissal of 
antitrust claims and of most of the state law claims as well. Automotive Alignment and Body Service, 
Inc. v. State Farm Mutual Auto Ins. Co., 953 F.3d 707 (11th Cir. 2020). The court followed an en banc 
decision dismissing identical antitrust claims in Quality Auto Painting Ctr. of Roselle, Inc. v. State Farm 
Indemn. Co., 917 F.3d 1249 (11th Cir. 2019). 

Finally, after dismissal of the antitrust claims, the panel remanded cases with remaining state law 
tortious interference claims to the transferor courts, which may decide whether to retain pendent 
jurisdiction or to decide the merits of those claims as alleged. In Re: Auto Body Shop Antitrust 
Litigation, MDL No. 2557 (Dec. 15, 2020).
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