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Overview of Wage & Hour Laws

• Fair Labor Standards Act (FLSA)
– Three major provisions:
 Federal minimum wage (currently $7.25 per hour)

 Overtime for hours worked over 40

 Child labor prohibition

– Enacted in 1938, with few substantive 
amendments since
 Not drafted with the modern energy industry in 

mind
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Overview of Wage & Hour Laws

• State and Local Laws
– Some states follow the FLSA’s minimum wage and/or 

overtime rules
 E.g., Texas, Louisiana, Georgia, South Carolina

– Other states set their own rules:
 As of 2021, approximately 30 states (and some cities) have 

a higher minimum wage

 Different requirements for overtime pay (e.g., California, 
Nevada, and Alaska require overtime pay for work over 8 
hours/day; Colorado for over 12 hours/day)

 Different tests for exemptions (e.g., Minnesota does not 
have a computer professional exemption; several states do 
not have a “highly-compensated employee” exemption)
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States with Higher Minimum 
Wage (as of January 2021)

Source:
https://www.dol.gov/agencies/whd/mi
nimum-wage/
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Enforcement of Wage & Hour Laws

• Department of Labor (DOL)
– Conducts investigations

– Can require payment of back wages and 
impose penalties 

– Can bring lawsuits

• State wage and hour agencies
• Private lawsuits

– No administrative exhaustion requirement
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The Plaintiffs’ Bar and the FLSA

• Lawsuits under the FLSA (and similar state laws) 
are a current favorite for the Plaintiffs’ bar

• Why?
– Mandatory attorneys’ fees to Plaintiff (but no 

provision for fees to Defendant)
– Opportunity to represent large number of workers 

through collective and class actions
– Statute of limitations: 2 or 3 years under FLSA; 

longer in some states
– Liquidated damages equal to back wages (more in 

some states)
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Why Do Plaintiffs’ Lawyers Like 
FLSA Claims?
• Nike just settled a case under California’s wage 

and hour law for $8.25 million

• Class of 16,000 employees

• Plaintiffs’ attorneys received $3 million for fees 
and expenses
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COMMON WAGE AND HOUR 
ISSUES IN THE ENERGY 

INDUSTRY
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Paying for Scheduled Time 
Instead of Actual Time Worked
• Referred to as “Off-the-Clock Work”

• Common problems:

– Working past scheduled end time

– Working through lunch breaks

– Working overtime without approval

– Answering calls or emails after-hours

• Tip: Maintain a robust time-keeping 
policy

9



Paying a Day Rate

• Overtime premium is not included in a day rate

• If employee is non-exempt, must receive 
overtime on top of their day rate

• Fifth Circuit Court of Appeals is considering 
whether a day rate can satisfy the “salary basis” 
requirement for overtime exemptions
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Failing to Pay for Travel Time
• Travel time to/from a work site must be paid if it’s outside the “away 

from home” and:
A. The travel occurs during normal work hours, even if on 

weekends; or

B. The travel occurs outside normal work hours and the employee 
is not a passenger on an airplane, train, boat, bus, or car.

• Time spent travelling from one job site to another during the 
workday is also compensable

• Compensable travel time counts as hours worked for purposes of 
calculating overtime
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Compensation vs. Per Diem

• Per diem payments can be excluded from overtime 
calculation if they reimburse employee for expenses 
incurred on employer’s behalf
– Per diem amount must “reasonably approximate” the 

actual expenses incurred

– Per diem at, or below, GSA rates is considered 
presumptively reasonable

• Common issues:
– Paying per diem that exceeds reasonable amount of 

expenses

– Paying per diem on an hourly or weekly basis

12



Independent Contractors vs. Employees

• When is a worker considered an employee vs. 
an independent contractor (IC) under the FLSA?
– “Label” does not matter

– Nor does the fact that the worker agreed to be paid 
as an IC

– Rather, courts look at the “economic realities” of the 
relationship between the company and worker
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Independent Contractors vs. Employees

• Factors courts consider in determining whether 
“economic realities” show IC or employee 
relationship:
– Degree of control exercised by alleged employer

– Relative investments of the worker and alleged employer

– Degree to which the worker’s opportunity for profit/loss is 
determined by the alleged employer

– Skill and initiative required in performing the job

– Permanency of the relationship

• Some jurisdictions use a different, stricter “ABC” test
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Recent Examples of Independent 
Contractor Cases
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• Parrish v. Premier Directional Drilling, L.P., 917 F.3d 369 (5th Cir. 
2019)

• Court found workers to be ICs under following facts:
– Workers were highly skilled directional drilling consultants

– Company required workers to follow well plan and file reports, but did not 
dictate how they did their drilling calculations

– Company assigned shifts to workers, but workers could reject projects 
without consequence

– Company required safety training, drug testing, and NDAs

– Company invested hundreds of thousands of dollars at wellsites

– Company set workers’ pay, but workers were able to control their expenses 
and weren’t paid when not working on a project for the company

– Several workers provided services to company for 10+ months, but work 
was on a project-by-project basis with no guarantee of more work



Recent Examples of Independent 
Contractor Cases
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• Faludi v. U.S. Shale Sols., L.L.C., 950 F.3d 269 (5th Cir. 
2020)

• Court found worker to be ICs under following facts:
– Worker was skilled attorney who worked special legal projects 

for company

– Worker managed his own workload and schedule

– Worker provided his own home office equipment, but company 
reimbursed computer, phone, and travel expenses

– Worker provided services exclusively to company for 16 months 
with no other source of income

– Worker signed non-compete clause prohibiting him from 
working for company’s competitors



Recent Examples of Independent 
Contractor Cases
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• Hobbs v. Petroplex Pipe & Constr., Inc., 946 F.3d 824 (5th Cir. 
2020)

• Court found workers to be employees, despite company 
calling them ICs, under following facts:
– Workers were highly skilled certified pipe welders

– Company assigned workers tasks and schedules, and workers 
could not turn down assignments or show up late

– Company’s investments in the work (including a welding shop, 
welder’s helpers, and forklifts) far exceeded workers’ investments

– Workers never negotiated their rate of pay

– Workers provided services to company for 3 years and 10 months, 
respectively, and worked such long hours that they could not work 
elsewhere



Joint Employer Issues

• What if the worker is supplied by a staffing 
company that employed the worker?

• Client can still be liable if Plaintiff can show “joint 
employer” status
– Typically this requires a showing that each entity is 

an “employer” under the economic realities

• Can give rise to ancillary litigation between 
staffing company and client over indemnity
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Plaintiffs’ Bar Strategies in Independent 
Contractor and Joint Employer Cases
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• Whether to sue the staffing company or the client?

• Answer may depend on:

– Size of the potential class

– Whether the staffing company classified the workers as employees 
or independent contractors

– Whether either party has arbitration agreements with the workers



Collective Action Certification
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• Swales v. KLLM Transp. Servs., L.L.C., 985 F.3d 430 
(5th Cir. 2021)
– No longer a lenient standard for conditional certification in the 

Fifth Circuit

– Rather, courts must “rigorously scrutinize the realm of ‘similarly-
situated’ workers” from the outset of the case

– Permits district courts to authorize preliminary discovery to 
determine whether group of workers is similarly situated

– Permits district courts to consider “whether merits questions can 
be answered collectively” when determining whether 
certification of collective action is appropriate

• Unclear whether other circuits will follow Swales



Thank you for attending!
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