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This practice note discusses issues outside counsel should 
consider when preparing opening and closing statements for 
trial in a case involving a corporate client. Specifically, this 
piece discusses the importance of collaborating with in-house 
counsel to develop a trial theme that accurately summarizes 
your client’s business and role in the dispute, and that is in 
alignment with your client’s public relations, business, and 
legal goals.

Litigators know that a good opening statement sets the 
stage for trial and gives the jury their first impression of the 
parties. Likewise, a good closing statement reaffirms the 
theme and narrative previewed in the opening statement 

and developed throughout the trial. Closing statements are 
your last chance to use the evidence presented during trial 
to showcase your client’s values, validate its motives, and 
justify its actions. In order to prepare effective and persuasive 
opening and closing statements, you must work with in-house 
counsel to understand the client, and in particular how its 
business relates to the dispute at hand. You should begin 
preparing your statements well before trial, preferably during 
discovery. If you wait until right before trial to begin creating 
a narrative, it may be too late.

For more on preparing for trial, see Why You Should Include 
In-House Counsel in Trial Preparation from the Start, 
Trial Preparation: Preparing Trial Exhibits, Visuals, and 
Demonstrative Exhibits (Federal), and Trial: Preparing for Trial 
Checklist (Federal).

Preparing the Opening 
Statement
The goal of your opening statement is twofold: first, to 
present a theme for the dispute that you will develop 
throughout trial that validates your client’s legal claims; 
second, to introduce and familiarize the factfinder to your 
client, its business, its role in the dispute, and to the key client 
employees who will be witnesses at trial. Close partnership 
with in-house counsel and business stakeholders is necessary 
to develop the trial narrative that accurately describes the 
client’s business in uncomplicated terms to the trier of fact 
and, in some circumstances, to the broader general public.

The theme for trial and the description of your client should 
be simple and easy for any layperson to understand. Even if 
your client’s business is complex, complicated descriptions will 
confuse jurors (and judges), potentially leaving an inaccurate 
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impression in the factfinder’s mind that could impact their 
perception of your client’s legal liability. As outside counsel, 
it is your job to know the client’s business and to distill and 
convey that information to the trier of fact in a way that is 
understandable and that conveys the meaning and value in 
your client’s business, and importantly, what the company 
does and doesn’t do. This is particularly important for 
technology clients, or those in nontraditional sectors, where 
the average factfinder may find it difficult to understand 
the scope of the client’s business. In-house counsel and 
business stakeholders are necessary partners to assist with 
this mission, by offering analogies or descriptions that are 
accurate and illustrative, and consistent with the business’ 
marketing narrative.

With that said, the trial theme and description of the client 
should not oversimplify the client’s business. The story 
you tell in your opening statement should be compatible 
with the narrative that the client tells its customers in its 
own marketing materials, especially if the client is well-
known or public-facing, as the trier of fact may already have 
impressions (even strong impressions) of the client’s business 
before they listen to the opening statement.

Even the smallest details can convey information about your 
client—for example, if your client is a consumer products 
manufacturer well-known for sleek, minimalist design, your 
trial graphics and demonstratives likely should align with 
this aesthetic. In this case, aligning your presentation with 
your client’s aesthetic will satisfy the judge and jury’s pre-
conceptions about your client’s brand and will make your 
demonstratives immediately recognizable as your client’s.

Furthermore, if your opening statement contradicts or does 
not fit with the common perception of your client, at least 
without providing an explanation or context, then a trier of 
fact could be confused about who you represent or if your 
client is even “present” for trial or, worse, come to view your 
presentation as not being entirely trustworthy or truthful. If 
your client is a clothing wholesaler, for example, in a contract 
dispute with one of its retailers, you should not describe its 
business as if it were a retailer that directly transacts with 
customers. Finally, be careful when using analogies to other 
fields to describe your client’s business that might undercut 
the true nature of the client’s business. Obtaining input 
from in-house counsel on how the business represents itself 
publicly is key.

In jury trials, biased opinions hopefully will be exposed 
during voir dire, which provides an opportunity for your 
opening statement to affirmatively neutralize any negatively 
expressed or misinformed views about your client. While 
bench trials do not provide you with the same opportunity to 
test the judge’s views and opinions about your client before 

your opening statement, any prior experience with the judge, 
along with a review of the judge’s decisions in other cases, 
should aid in crafting an opening statement specific to your 
judge. Input from in-house counsel on prior litigation and 
trial outcomes, jury research, and trial narratives used in 
other cases are incredibly valuable to identify the information 
and themes most likely to resonate with a trier of fact. In 
the example of a clothing wholesaler in a contract dispute 
with a retailer, in-house counsel should know whether the 
client has engaged in litigation over similar contracts with 
other retailers or contracts with the same retailer involving 
different products.

Avail Yourself of the Client’s Resources
In order to prepare an opening statement that accurately 
describes the client’s business, remember that your client 
may have a variety of resources available to support you, 
often on their marketing, technology, or communications 
teams. You should partner with in-house counsel well before 
trial to determine which business stakeholders can add value 
to the conversation, possibly including stakeholders with legal 
knowledge (i.e., general counsel or deputy general counsel, 
as well as stakeholders with technical, marketing, and other 
areas of expertise). Work with in-house counsel to cultivate 
open dialogue with the appropriate client stakeholders 
so that they can weigh in to make sure the business is 
represented to the public, regulators, customers, and 
shareholders consistent with the way it is being described 
to jurors in your opening statement. Your in-house counsel 
can be a valuable partner to identify the proper nonlegal 
stakeholders, obtain their participation and buy-in, and 
maintain a line of communication that balances the needs 
of the litigation team with the many other demands on the 
stakeholder’s time.

Defining the Client
As you draft the opening statement with input from 
the client’s stakeholders, you should also consider the 
implications of defining the client and its business in specific 
terms, especially if the business is treated differently 
depending on the jurisdiction. For example, some clients 
may designate representatives as employees or independent 
contractors depending on the jurisdiction. Further, while 
analogies and hypotheticals can be helpful for a jury to 
understand the dispute and client, be careful how you 
analogize the client’s business. Once you make an analogy, 
you cannot un-ring the bell and the opposing party may use 
that analogy or comparison to mislead the factfinder in its 
opening or closing statement, or in subsequent litigation on 
other subjects.

It is best to find a simple way to describe the client in its 
own words that aligns with how the client holds itself out to 



the public. Many of your clients may have made substantial 
investments in how they market their business to consumers. 
Ask in-house counsel whether marketing materials describing 
its business to the public already exist that could be used to 
support your trial narrative or used as demonstratives at trial. 
As outside counsel, you may believe that you have all this 
information from pretrial materials but you still need to check 
in with in-house counsel to prepare for trial.

As you consider how to define the client and dispute, also 
ask yourself and in-house counsel if there is a story you 
can tell about the client’s business that might personalize 
and humanize the client, particularly in in a transactional or 
consumer dispute. Many people might naturally think about 
companies—especially large companies—as sterile, uncaring 
machines, not as a web of dedicated individuals united in a 
common cause. Make sure to convey your client’s mission, 
values, and contribution to social good. Often there is an 
individualized story that you can tell about your client that 
can help humanize it in the eyes of the trier of fact. Was 
your corporate client founded by one or two individuals? 
Does your corporate client provide important services to 
individuals? Does your client employ a lot of individuals in the 
community to perform its business? Consider how you can 
personalize your client and its business to focus on people.

Demonstratives
Depending on the nature of the client’s business and the 
dispute, consider using demonstrative aids in your opening 
statement. Demonstratives can include a physical product, 
an ad, or simply a presentation of bullets or a graphic not 
in evidence. Key considerations include your audience 
(the jury, judge, or arbitrator) and whether the use of the 
demonstrative is critical to explaining your client’s business or 
the dispute. For some clients, it may be necessary to use their 
online platform to describe their business. However, overly 
complicated demonstratives may confuse the factfinder about 
the real issues.

It is important to note that demonstratives must be accurate 
for the time period at issue in the case. In-house counsel can 
assist in obtaining archival marketing materials, products, 
website captures, etc. to the extent they are not already 
exhibits for trial. You should coordinate with the client 
and the relevant stakeholders to determine whether it is 
appropriate to use outdated versions of the client’s website, 
marketing materials, or platform in the opening statement.

Although there are exceptions to every rule, any active 
demonstrations of a product or process or piece of evidence 
(e.g., demonstrating how to safely use a product in a way 

that prevents a particular injury) should be pre-recorded, 
rather than performed live for the trier of fact. You can and 
should work with in-house counsel to pre-record active 
demonstratives to both ensure they present at their best 
and that your opening and closing statements run smoothly. 
To prepare a pre-recorded demonstration, you should use a 
professional videographer and conduct the demonstration 
in a studio setting, to the extent possible. Also, try to use an 
employee witness to perform the demonstration. Finally, 
outside counsel should consider and research whether there 
are any attorney-client privilege or discoverability issues with 
email communications and video footage, which will differ by 
jurisdiction.

Evidence
Although your goal in the opening statement is to accurately 
describe your client and frame the dispute, you also want 
to preview the critical evidence in your favor that you are 
absolutely certain you will be able to admit into evidence 
during trial. Coordinate with in-house counsel to ensure 
the “best” evidence for winning your case is also in the best 
interest of the client and its business. For example, in a pay 
discrimination suit, while it might be the case that your client 
can prove that a particular protected class of employees has 
lesser outcomes (such as productivity or sales numbers) than 
other employees, you would want to think carefully about 
whether and how to present this information to a trier of fact 
(and in public proceedings, to the general public). A good legal 
argument could be a public relations nightmare, depending on 
how it is presented.

You also should consider whether there is any damaging 
evidence for your client that you should address up front 
in your opening statement to remove the sting. If you are 
the defendant, one possibility is to create modules for 
your opening statement that inserts or removes particular 
arguments depending on what the plaintiff puts forward 
in their opening. Work together with in-house counsel to 
identify both helpful and damaging evidence and helpful and 
damaging framing of that evidence—and how to present it in 
a way that aligns with the business’s goals.

Rules for Trial
Finally, as outside counsel, you should always review and 
adhere to local rules and individual practices at trial, including 
restrictions on length, order of presentation, content, 
demonstrative aids, etc. This is part of the value you add to 
in-house counsel by knowing the courtroom and rules better 
than anyone.



Preparing the Closing 
Statement
Preparing for the closing statement begins when you prepare 
for the opening statement—well before trial. Any promises 
you make to the factfinder in your opening should be fulfilled 
during trial and reiterated in your closing statement. You 
should remind the factfinder that you kept your word and 
proved your client’s case. Closing statements are often 
the most watched and anticipated part of any trial. They 
are extremely important for your client, especially if the 
proceedings are public. Unlike the opening statement, your 
tone for the closing statement should be argumentative. The 
closing statement is your last chance to tie together all the 
pieces of evidence presented during trial and harken back to 
any themes made during your opening statement.

You should prepare and provide an outline of the closing 
statement to your client before trial begins. Make sure to 
convey your client, its business, and the dispute at hand, 
in a way that is accurate and framed to reinforce your trial 
themes that you have developed since the opening statement. 
After opening statements and as the trial continues, you 
should update the closing statement with any revelations and 
key supporting examples from the trial. Consider modifying 
your closing statement, if, for example, certain evidence 
becomes more or less important during the trial, or a key 
piece of evidence was or was not admitted, or a witness gave 
particularly powerful testimony.

In some jurisdictions a jury is permitted to submit questions 
of witnesses that the judge then asks on their behalf. Pay 
special attention to this and consider addressing it in your 
closing statement. During trial, try to pick up on what 
testimony the jury paid particular close attention to and 
what they zoned out on. If you run a “shadow” jury for some 
or all of trial, you can use their reactions to inform what you 
should emphasize at closing. Finally, unlike the jury, you (and 
in-house counsel) are free to read the media to see what is 
getting the public’s attention. Consider whether to emphasize 
evidence and testimony that the public has latched onto, 
which otherwise might not be critical to the case, provided it 
aligns with your narrative.

After the close of evidence, you should finalize your closing 
statement to the extent you have additional time. The 
closing statement should reinforce your client’s history, 
mission, and values by reference to evidence and testimony 
from your client’s employees in the case. Connect client 
testimony and evidence that supports your client’s position 
and reaffirms that theme. Again, you should invite the client’s  
stakeholders to provide feedback on your closing statement  

and implement that feedback to the extent it supports the 
theme you established in your opening statement.

Further, the closing statement should appeal to jurors’ 
sensibilities with any themes regarding your client and 
its story. Just as you humanized the client in the opening 
statement, you should do so in the closing statement, 
especially if the jury heard from any members of the 
client’s organization during the trial. If you can, highlight 
any evidence or testimony that shows your client and its 
testifying employees are credible and trustworthy. The 
closing statement is the last impression the jury has of your 
client and the dispute. Some jurors may still be undecided 
about the case and your client. The closing statement should 
leave the factfinder with a clear sense of the dispute and how 
your client and its business relate to that dispute. It should 
also demonstrate how your client’s actions in connection with 
the dispute were trustworthy, moral, and legally correct.

As you refine your closing statement, continue to partner 
with in-house counsel to incorporate their feedback on the 
progression of the trial and how best to address evidence 
and issues. Your client may choose to send a representative 
to attend the trial and you should also include them in any 
trial debrief sessions. Whether or not your client sends a 
representative to attend trial, you should draft a daily trial 
summary with each day’s highlights (and lowlights) for your 
client’s legal stakeholders. To the extent audio or video 
feed is available, you should provide it to your client’s legal 
stakeholders along with your daily trial updates. While you 
focus on the legal lens of the trial, in-house counsel is better 
positioned to focus on public relations as well as stakeholder 
reactions to the trial. In-house counsel should identify any 
areas where you should course correct or double down in the 
closing statement.

Conclusion
In conclusion, good outside counsel will be familiar with 
both its client’s business functions and business goals. 
Outside counsel should partner with in-house counsel to 
identify key stakeholders to involve in the trial process, 
including executives, marketing, IT, etc. Outside counsel 
should also have a general sense of how the dispute may 
impact intangibles like the client’s reputation or marketing 
descriptions of its business. Even with these things in mind, 
the best outside counsel will involve in-house counsel at 
every step of the trial and implement feedback immediately. 
Preparing for trial, including opening and closing statements, 
is a partnership between outside and in-house counsel. 
Without an effective partnership between the two, outside 
counsel cannot fully represent the client’s interests.
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