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Suits Against Foreign Sovereigns: Mixed Bag For Energy Cos. 

By Kenneth Reisenfeld, Mark Cymrot and Joshua Robbins, BakerHostetler LLP 

Law360, New York (January 17, 2017, 4:54 PM EST) --  
Legal claims against foreign governments — including those of major oil-producing 
states — have been growing in size and number, aided by the U.S. Supreme Court, 
Congress and international arbitral tribunals. In 2016 alone, Venezuela was hit with 
arbitral awards totaling several billion dollars in damages;[1] the victorious 
claimants filed several lawsuits in U.S. federal courts to enforce those awards;[2] 
the U.S. Congress passed a law making it easier to sue Saudi Arabia;[3] and the U.S. 
Supreme Court rejected Iran’s challenge to legislation allowing plaintiffs to claim 
funds belonging to its central bank.[4] 
 
In addition, a pending Supreme Court decision could relax the general pleading 
standard for U.S. lawsuits against foreign sovereigns, potentially leading to a further 
increase in sovereign claims.[5] Meanwhile, the World Bank’s International Centre 
for the Settlement of Investment Disputes (ICSID) registered more arbitration claims 
against sovereign governments in 2015 than ever before: 52, nearly double the 
number in 2005, and over 17 times more than in 1995. 
 
This trend creates a paradox for global energy companies. While the courthouse 
doors have opened ever wider for them to protect their rights on projects abroad, 
the growth and magnitude of successful claims against sovereign states pose 
unforeseen risks for unrelated energy companies doing business with sovereign 
state-owned oil companies. 
 
When successful claimants adopt an aggressive global strategy to enforce their 
judgments or awards against sovereign states, they have begun to identify and 
commence collection actions against the assets of state-owned oil and gas 
companies, such as Venezuela’s PDVSA or Russia’s Gazprom. The transactions of 
innocent contract parties unexpectedly can then become tied up in complex global 
litigation between judgment or award creditors and the debtor sovereign state. 
 
To avoid this increasingly expansive risk, companies should undertake pre-
contractual due diligence to evaluate the complex rules governing enforcement of 
judgments and awards against foreign governments, and then structure their cross-
border transactions with state-owned companies in a manner that avoids or limits 
the potential collateral impact of a judgment or award creditor’s enforcement actions against the 
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sovereign state. 
 
Among the important factors to review during this due diligence process are: 

 Is the state-owned enterprise subject to direct and extensive control by the sovereign state 
government? 

 Does the state-owned enterprise actually own the assets at issue? 
 Are the assets located in the United States? 
 Are the assets used for “commercial activity” in the United States? 

 
By raising these questions, and structuring transactions with them in mind, companies can limit or 
mitigate the risk that their transactions or property can be swept up in increasingly aggressive 
international enforcement and collection efforts. 
 
Execution Process and Potential Effect on Third-Party Businesses 
 
Under the Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. § 1602 et seq., even if a plaintiff obtains a 
judgment against a foreign sovereign, the sovereign’s property is ordinarily immune from attachment 
and execution.[6] 
 
But there are exceptions, such as when the property is or has been used for the commercial activity on 
which the claim is based, or involves property taken (expropriated) in violation of international law, or 
concerns immovable property (e.g., land) located in the United States.[7] Another FSIA exception allows 
execution of a judgment based on an arbitral award, as in the Venezuela cases.[8] 
 
To execute a judgment against a foreign government, the debtor may attempt to locate and attach the 
foreign government’s assets by bringing an action in the jurisdiction where the assets are located. But 
this enforcement path can be difficult. Some of the more obvious types of state assets — funds of a 
foreign central bank, foreign military property or embassy property — are untouchable under the 
FSIA.[9] 
 
Claimants seeking to execute a judgment against a foreign government, therefore, often look to the 
assets of companies owned by the government, on the theory that the company is, in effect, an alter 
ego of the state, and its assets are equally subject to attachment. 
 
Canadian mining company Crystallex International Corp. has adopted this approach in its dispute with 
Venezuela, by trying to block or undo transactions that purportedly were designed by Venezuela to 
render PDVSA’s U.S. subsidiaries judgment-proof. 
 
Depending on the type of assets targeted, execution can have a direct impact on third-party companies 
doing business with state-owned enterprises. For example, if a company buys oil from PDVSA, or from 
its U.S. subsidiary Citgo, and the oil is shipped to the United States, Crystallex could try to attach the oil 
shipments and sell them to satisfy the judgment. 
 
Similarly, if a U.S. company owes money to PDVSA or Citgo, Crystallex could seek to garnish the 
payments through a court order requiring amounts payable to be directed to Crystallex instead. If 
successful, these collection actions could lead to disputes between PDVSA / Citgo and their contractual 
counterparts over who should bear the loss from the judgment creditor’s seizure of the property. 



 

 

 
They could also disrupt an ongoing business relationship with PDVSA or Citgo, as well as the third-party 
company’s supply chain, relationships with its own customers and financial stability. These supplier and 
customer disruptions are risks whenever foreign state-owned companies do business in the United 
States if they are owned by scofflaw states. 
 
Requirements for Execution Against State-Owned Company Assets 
 
Because of the potential for disruption of its operations, a company doing business with a state-owned 
enterprise should be cognizant of the threshold criteria enabling a judgment creditor to execute against 
third-party assets. These threshold factors arise under the FSIA or settled case law. 
 
Are the state-owned company’s assets subject to execution? 
 
As an initial matter, if the judgment is obtained against the foreign government itself, then it cannot be 
enforced against the assets of a state-owned company (such as PDVSA or Citgo) unless the company is 
deemed to be the government’s alter ego. 
 
In First Nat'l City Bank v. Banco Para El Comercio Exterior de Cuba (“Bancec”),[10] the Supreme Court 
established a “presumption that a foreign government’s determination that its instrumentality is to be 
accorded separate legal status” will be honored. 
 
That is, “government instrumentalities established as juridical entities distinct and independent from 
their sovereign should ordinarily be treated as such.”[11] Lower courts have recognized a further 
presumption that assets of a state-owned company cannot be used to satisfy a judgment against the 
state.[12] 
 
Bancec and other decisions have established two basic exceptions to this presumption. First, a foreign 
state-owned company can be treated as the alter ego of the sovereign when the company “is so 
extensively controlled by its owner that a relationship of principal and agent is created.”[13] 
 
The D.C. Circuit has held that a principal-agent relationship arises under the exception only if (1) the 
sovereign makes plain its desire for the instrumentality to act on the sovereign’s behalf; (2) the 
instrumentality agrees to so act; (3) the sovereign has final say over matters delegated to the 
instrumentality; and (4) the sovereign wields its power more directly than voting a majority of the 
instrumentality’s stock or choosing the instrumentality’s board of directors.[14] The Second and Fifth 
Circuits have adopted similar tests.[15] 
 
Second, alter ego treatment can apply when failure to do so would “work fraud or injustice.”[16] For 
example, in Bridas S.A.P.I.C. v. Government of Turkmenistan,[17] the Fifth Circuit found “fraud or 
injustice” when Turkmenistan dissolved a state-owned oil company that was in breach of a joint venture 
with the plaintiff, and replaced it with an under-capitalized state-owned oil company endowed with 
newly-enacted immunity protection. 
 
The analysis is different for companies that a foreign government owns indirectly. In Dole Food Co. v. 
Patrickson, 538 U.S. 468 (2003), the U.S. Supreme Court found that under the FSIA, a foreign state’s 
indirect subsidiary cannot be treated as an instrumentality of the state. Thus, there may be less risk in 
doing business with indirect subsidiaries. 
 



 

 

However, if the subsidiary’s parent company is itself considered the foreign state’s alter ego, there is a 
chance a judgment creditor could be awarded the parent’s shares in the indirect subsidiary (as they 
would be considered the foreign state’s direct assets). The judgment creditor could then exercise its 
shareholder rights to the subsidiary, disrupting its business with other parties. 
 
Does the state-owned company own the assets threatened to be seized? 
 
Even if a state-owned company is considered the government’s alter ego, a plaintiff will not be able to 
seize an asset unless it actually belongs to the company. “‘[A] judgment creditor cannot acquire more 
property rights in a property than those already held by the judgment debtor.’”[18] 
 
Most circuits agree that the question of who owns the property is governed by state law — in particular, 
the law of the state in which the enforcement court sits.[19] The D.C. Circuit, however, treats the issue 
as one of federal common law.[20] 
 
The ownership issue has been addressed in actions brought to attach funds owed to state-owned 
companies under commercial contracts. In Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan 
Gas Bumi Negara,[21] a plaintiff that had won a judgment against an Indonesian state-owned company 
sought to execute the judgment against funds held in New York trust accounts that were designated to 
be paid to the state-owned company as the proceeds of a sale of liquefied natural gas. 
 
The Second Circuit held that under New York and Indonesian law, certain of the funds were subject to 
the company’s control and thus were subject to attachment, while certain other funds were not.[22] 
 
In Bennett v. Islamic Republic of Iran,[23] judgment creditors of the Iranian government sought to 
execute against funds that two U.S. companies owed to an Iranian state-owned bank. The Ninth Circuit 
held that under California law, a judgment debtor was permitted to assign to a judgment creditor a right 
to payments that are due or will become due.[24] 
 
The court determined that the Iranian bank’s contractual rights to payment — the funds that the U.S. 
companies owed to it — were property of the bank, and were subject to attachment by the judgment 
creditors.[25] 
 
Judgment creditors often target shipments of physical products, such as oil, the ownership of which 
turns on identifying the party who holds title at the time of the enforcement action. This question, in 
turn, depends upon the terms of the sale, including applicable shipping terms (i.e., Incoterms) and 
shipping status. 
 
For example, if PDVSA sold Venezuelan-sourced oil to a third-party company using F.O.B. Venezuela 
shipping terms, the oil in transit presumably would be deemed the property of the third-party company, 
and not subject to attachment to satisfy a PDVSA judgment debt. 
 
On the other hand, if the oil were shipped C.I.F. the third-party company’s facility, it could be considered 
PDVSA’s property — and subject to seizure and attachment — until delivered to the facility. 
 
Are the assets located in the United States? 
 
Judgment creditors of foreign states face a further hurdle. As noted above, a foreign sovereign’s assets 
are subject to execution only if one of the FSIA’s exceptions applies. And under the statute, execution is 



 

 

permitted against foreign state property only if it is “in the United States.”[26] 
 
With respect to oil or other product shipments, the location of the property should be fairly 
straightforward. If the goods are physically located in the United States at the time the court reaches its 
execution decision, this locational requirement would be satisfied. If not, the goods may not be attached 
in litigation in U.S. courts. 
 
In the case of intangible assets such as contractual rights to payment, the legal “situs” of the asset is 
determined by state law[27] at the time the district court makes its decision on execution.[28] Several 
courts have held that the “situs” of a contractual payment obligation is the location of the debtor 
company. 
 
Thus, in Peterson v. Islamic Republic of Iran,[29] which applied California law and involved funds that a 
French company owed to the Iranian government for shipping fees and oil sales, the situs was France, 
and the FSIA barred attachment. In Af-Cap Inc. v. Republic of Congo,[30] which cited Texas and New 
York law and concerned funds that U.S. companies owed to Congo as royalties and taxes on oil sales, the 
situs was the United States, and the FSIA allowed attachment. 
 
Application of this test requires analysis of the transaction underlying the payment obligation, including 
the domicile of the contracting entities. Under the Peterson / Af-Cap approach, if the third-party 
company contracting with the state-owned company is U.S.-based, its payment obligations could be 
deemed sited in the United States, and attachable. 
 
By contrast, if the state-owned company were — like PDVSA — domiciled outside the United States, 
then its payment obligations could be considered sited abroad. 
 
This situs analysis may be different for the funds held in escrow for transactions (as opposed to the 
contractual payment obligations themselves). Any funds that a third-party company or foreign state-
owned company deposits in a U.S. bank account that are specifically designated for a specific 
transaction would themselves be sited in the United States. 
 
Are the assets “used for a commercial activity in the United States”? 
 
Even if a foreign state’s property is located in the United States, the FSIA permits execution against the 
property only if it is being “used for a commercial activity in the United States.” This language is 
interpreted quite literally: it does not matter whether the property was obtained or derived through a 
commercial process, but instead whether it is being used for a commercial purpose. 
 
For example, the analysis would be straightforward for the purchase of physical products (such as oil) 
from the state-owned company to the United States. 
 
If the company is buying the products for the purpose of selling them to buyers in the United States, or 
refining them into other products inside the United States, or even merely storing them in the United 
States for later commercial use elsewhere, the U.S. commercial use requirement would likely be 
satisfied, and the products could be attached. 
 
The same likely would be true of funds that a state-owned company paid to a U.S. company, if the U.S. 
company planned to use the funds to operate its business in the United States. 
 



 

 

As to funds that the third-party company owes to the state-owned company, the analysis may be more 
complex. Several cases have addressed the U.S. commercial activity requirement in the context of 
judgment creditors’ efforts to garnish payment obligations. 
 
In Connecticut Bank of Commerce v. Republic of Congo, the Fifth Circuit held that in determining 
whether payments to a state-owned company could be garnished, “[w]hat matters ... is not how the 
[foreign state] made its money, but how it spends it." The court determined that the funds at issue had 
been consistently used by the state to repay a loan by a U.S. third party to the plaintiff bank, indicating 
that the assets were being used for commercial purposes in the United States, and thus were subject to 
attachment.[31] By contrast, if the royalties or taxes collected had been deposited in the government’s 
treasury accounts, the funds likely would not have been deemed “used for a commercial activity in the 
United States.” 
 
The Second and Ninth Circuits have adopted this approach as well.[32] 
 
Implications for Doing Business with State-Owned Companies 
 
The risks associated with doing business with state-owned entities in the United States is not limited to 
Venezuelan or Saudi state-owned oil companies. Other countries also face massive, unpaid arbitration 
claims and awards. 
 
Russia, for example, was on the losing end of the largest arbitral award in history — $50 billion in the 
Yukos case — although the award has been vacated by a Dutch court and litigation over the award is still 
pending. Argentina faces a daunting list of unpaid arbitral awards, although it has begun to enter into 
settlements to reduce this number since the election of a new government in 2015. 
 
Iran and Cuba also face substantial unsatisfied claims and judgments. Enforcement actions against state 
enterprises from these countries can reasonably be expected. 
 
A company that does business with a state enterprise from a country subject to unpaid court judgments 
or arbitral awards should undertake the following proactive due diligence review to avoid having its own 
assets caught up in an enforcement action. 
 
First, the company should structure its commercial transactions with enforcement rules in mind. Thus, 
when designating shipping terms, pay attention to whether the terms result in title to the goods 
transferring to the state-owned company while the goods are in U.S. territory. Choosing certain sale 
terms — such as FOB foreign port — can avoid problems by ensuring that the foreign state enterprise 
does not “own” the goods when they are located in U.S. territory. 
 
The reverse is true in purchasing goods from state-owned companies: if title transfers to the private 
purchaser before the goods enter the U.S., it will be harder for a judgment creditor plaintiff to attach 
them. 
 
Similarly, when arranging payments, consider where the funds will be held and transferred. If the funds 
are in a U.S. account of either purchaser or seller before the transaction is completed, they could be 
attached by a U.S. court. This may present challenges for dollar-denominated transactions, and may 
suggest finding alternative ways to structure payments. 
 
Further, it may be possible to mitigate the risk by dealing with a subsidiary of the foreign state-owned 



 

 

company, rather than with the state-owned company itself. Under current case law, an indirect 
subsidiary is less likely to be deemed an alter ego of the government. Transactions with an indirect 
subsidiary would be less vulnerable to attachment by judgment creditors of the government. 
 
Most importantly, those doing business with foreign state-owned companies should be fully informed of 
major litigation and arbitrations against the foreign state, even before the cases result in awards or 
judgments. 
 
Given the large stakes involved in major investor-state treaty cases, and the tendency for claimants to 
be well-financed (including through specialized third-party funding), companies should anticipate 
aggressive enforcement by a successful claimant. Otherwise, what may appear to be a straight-forward 
transaction with a state-owned company could become caught up in a multi-jurisdictional battle 
between the foreign state and its well-funded creditors. 
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