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BakerHostetler in April hosted its 
28th Annual Legislative Seminar 
in Washington. The Legislative 
Seminar has become a unique 
showcase in the nation’s capital, 
and brings together our clients 
with federal policymakers. 
Under the leadership of former 
Congressman Mike Ferguson, who 
leads our federal policy team, this 
year’s Legislative Seminar featured 
11 key lawmakers, including House 
Speaker Paul Ryan (R-Wis.). 
Members of Congress offered our 
clients valuable insights into the 
policies, politics and personalities 
that are shaping important 
legislative developments on 
Capitol Hill.

The Legislative Seminar also 
coincided with the conclusion of 
the first 100 days of the Trump 
administration, a dizzying period 
as President Donald Trump and 
Republican majorities in Congress 
struggled to gain traction on 
the policies on which they 
campaigned in 2016. Trump’s 
biggest victory was the Senate 

confirmation of Neil Gorsuch to the 
Supreme Court. But most of the 
president’s initial weeks in office 
were plagued by a series of self-
inflicted wounds. Trump finished 
his first 100 days where he started. 
His approval ratings among all 
Americans were hovering around 
the mid-40s – right where Trump 
was when he was inaugurated in 
January, according to Gallup. (Still, 
compared with other presidents 
during the first 100 days of their 
first terms, Trump’s approval 
ratings lag far behind.)

Trump’s transition during these 100 
days from the boardroom to the 
Oval Office has been stormy, and 
his initial policy successes have 
been thin. Still, there are 1,300 more 
days for Trump to right his ship and 
score legislative victories in his first 
term. Congressional Republicans 
just hope it won’t take long – the 
midterm elections are around the 
corner in November 2018.

Affordable Care Act

State of play

Republicans are like the dog 
that finally caught the bus. They 
criticized and campaigned against 
the Affordable Care Act (ACA) 
from the moment former President 
Barack Obama signed it into law 
in 2010. They voted in the House 
more than 70 times to strike it or 
defund it. But now that Republicans 
control both ends of Pennsylvania 
Avenue, they struggled to figure out 
how to repeal it and replace it.

Finally, after fits and starts, House 
GOP leaders in May cobbled 
together a majority to pass a 
healthcare overhaul, setting up a 
showdown in the Senate, where 

Republican leaders will confront 
a familiar web of political, policy 
and procedural obstacles that took 
House Republicans five months to 
navigate.

Majority Leader Mitch McConnell 
and key committee chairmen must 
reconcile differences between 
conservatives who say the 
House bill didn’t go far enough 
to end the ACA and moderates 
who want additional protections 
on pre-existing conditions and 
concessions to states that 
expanded Medicaid. Other senators 
also are demanding changes to 
the House bill’s provision ending 

In the end, GOP leaders couldn’t 
thread that needle or bridge the 
policy and political divide with 
their rank-and-file lawmakers.

Clients and friends attend BakerHostetler’s 
28th Annual Legislative Seminar.

Jim Kaufman, vice president of Public Policy for the 
Children’s Hospital Association, asks a member 
of Congress questions about pending healthcare 
legislation. 
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federal funding for Planned 
Parenthood. 

House Energy and Commerce 
Committee Chairman Greg 
Walden (R-Ore.) told Ferguson at 
the Legislative Seminar that the 
coming weeks will feature both 
behind-the-scenes negotiating 
and public declarations as the 
competing factions jockey to shape 
the Senate legislation. Given the 
policy differences and procedural 
hurdles, a vote before Memorial 
Day isn’t likely. Instead, senators 
are sketching out a time line for 
a potential vote in June – but 
even that could slip to later in the 
summer.

GOP leaders are hamstrung 
by limits to the policy changes 
they can make to the underlying 
legislation. The House-approved 
American Health Care Act is a 
budget reconciliation bill, which 
needs only 51 Senate votes to 
pass, not the usual 60 votes to 
approve legislation. But only 
certain provisions are eligible to 
be included in a reconciliation bill 
– for example, ending the ACA’s 
individual mandate isn’t eligible, but 
repealing the tax on individuals who 
don’t buy insurance is.

The Congressional Budget Office 
will soon release its analysis of 
the House-approved bill. The 
Senate parliamentarian, Elizabeth 
MacDonough, also will require a 
CBO score of any fresh Senate 

language to determine whether 
it’s eligible to be included in the 
reconciliation bill. MacDonough’s 
procedural rulings will be effectively 
binding because Republicans lack 
the votes to override them.

Republicans have 52 senators – 
Vice President Pence could vote to 
break any 50-50 tie – leaving GOP 
leaders with a narrow pathway 
to resolve competing intra-party 
political and policy demands as 
well as the Senate’s complex rules.

McConnell convened a group 
of senators – conservatives, 
moderates and committee 
chairmen – to try to forge 
consensus on next steps. The 
Senate bill won’t be developed 
by committees with jurisdiction 
over healthcare policy. Instead, 
Republicans will bring their 
modifications directly to the Senate 
floor as an amendment to the 
House bill. Any changes to the 
House bill would require a new 
House vote before final legislation 
could be sent to the White House. 

The Senate largely sat on the 
sidelines while the House took 
months to develop an ACA repeal 
bill it could pass. To avoid the 
pitfalls that bedeviled House 
leaders, Senate Finance Committee 
Chairman Orrin Hatch said last 
week that the Senate “must 
manage expectations and remain 
focused on the art of the doable.”

Congressional leaders had hoped 
to turn their full attention to tax 
reform by late spring, but the 
delayed action on a healthcare 
overhaul also has pushed back 
consideration on tax legislation, 
U.S. Rep. Peter Roskam (R-Ill.) 
the chairman of the House Ways 

and Means Subcommittee on 
Tax Policy, told Ferguson at the 
Legislative Seminar. Roskam said 
Republican control of Congress 
and the White House presents a 
once-in-a-generation opportunity 
to enact tax reform, not merely 
tax cuts.

Tax reform

Rep. Peter Roskam (R-Ill.), who is the chairman of 
the House Ways and Means Subcommittee on Tax 
Policy.
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The cornerstone – and most 
controversial element – of the 
GOP’s tax plan is a destination-
based border adjustable tax, 
which would not tax exports but 
would tax imports of goods and 
services at 20 percent.

House Republicans are pushing 
a tax overhaul that would reduce 
corporate and individual rates, 
eliminate a series of deductions 
and credits, and move toward a 
territorial tax system that exempts 
foreign-earned business income 
and allows future offshore earnings 
to be repatriated without an 
additional tax. The cornerstone 
– and most controversial 
element – of the GOP’s tax plan 
is a destination-based border 
adjustable tax, which would 
not tax exports but would tax 
imports of goods and services 
at 20 percent. At the Legislative 
Seminar, Speaker Ryan indicated 
that the border adjustable tax 
“needs to be modified,” and that 
he is open to making changes 
to the House Republican border 
adjustable tax proposal. 

Unlike reducing the corporate 
tax rate, which would benefit all 
businesses, a border adjustable 
tax would create winners and 
losers in the economy. Big 
exporters would benefit from 
their products sold overseas, and 
Republicans say the tax would 
also incentivize more domestic 
manufacturing and job creation. 

Opponents of the border 
adjustable tax say it would raise 
prices on virtually everything sold 
at every big retailer in the country. 
Even the price of gasoline would 
be affected. “If you’re an importer 
or retailer heavily dependent on 
imports, we don’t want to shock 
the system so much that [you] 
are at a huge disadvantage,” said 
Speaker Ryan. “That’s the debate 
we’re having – how to manage 
the transition so that industries 
dependent on the status quo are 
not so disrupted when we switch 
to a better system.” 

Ryan and Roskam acknowledge 
domestic prices for some goods 
and services would increase, but 
they say that would be offset by 

currency changes brought on 
by the tax. That’s an argument 
that didn’t find much traction 
with Democratic lawmakers who 
participated in the Legislative 
Seminar, including Sen. Tammy 
Baldwin (D-Wis.). 

Trump in April released a one-
page overview of his plans for 
tax reform, and Ryan shared his 
optimism with our clients and 
friends, saying, “We’ve seen a 
sneak preview” of Trump’s tax 
plan and “we like it a lot; we’re on 
the same page.” But the White 
House overview was silent on a 
border adjustable tax, signaling 
to some stakeholders that the 
administration was at best cool to 
the idea. 

While House Republicans are 
insisting any tax reform must be 
made permanent – and therefore 
be deficit neutral – White House 
officials aren’t so sure. Senior 
administration officials have told 
our clients that the White House 
would be comfortable with a 
tax package that isn’t revenue 
neutral in order to drive down the 
corporate tax rate to 15 percent.

Any kind of tax reform – whether 
it includes a border adjustable tax 
or other controversial elements, 
like eliminating state and local 
tax deductions – creates political 
crosscurrents on Capitol Hill and 
complicates passage. As we 
heard at our Legislative Seminar, 
enacting tax reform is like winning 
at three-dimensional chess: 
Congressional leaders and the 
White House must be in harmony 
on the policy. If that unity is not 
achieved, comprehensive tax 
reform could morph into more 
tax cuts and changes to existing 
provisions. 

“If you’re an importer or retailer 
heavily dependent on imports, 
we don’t want to shock the 
system so much that [you] are 
at a huge disadvantage,” said 
Speaker Ryan.

House Speaker Paul Ryan (R-Wis.) and former 
Congressman, Mike Ferguson, who leads our Federal 
Policy team.
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Congress this spring approved a 
stopgap budget bill to keep the 
government open, and is now 
ready to look ahead to fiscal 2018 
funding, House Majority Whip Steve 
Scalise (R-La.) told Ferguson at 
the Legislative Seminar. Spending 
issues will loom large in the 
coming months, as the new fiscal 
year begins Oct. 1, and Congress 
faces the prospect of raising the 
nation’s $20 trillion borrowing limit 
sometime this fall.

For the past seven years, 
Congress has lurched from one 
stopgap spending bill to another 
as Republicans and Democrats 
played budget brinkmanship. What 
Congress hasn’t done is “regular 
order” – the methodical approval 
of separate appropriations bills 
that fund different parts of the 
government. That process allows 
lawmakers to dial funding up or 
down for favored programs. Instead, 
because of the partisan budget 
fights, Congress has been enacting 
“continuing resolutions” that merely 
extend the previous year’s funding 
without programmatic changes.

It was thought that one of the 
benefits of Trump’s victory and 
Republicans’ winning congressional 
majorities would be the return to 
regular order. Congress could dive 
into the details of appropriations 
bills and find out what’s working and 
what’s not, and executive branch 
departments and agencies could 
engage in long-term planning with 
some funding predictability. 

But it turns out congressional 
Republicans are fighting among 
themselves as much as the GOP 
fought with Democrats over 
spending priorities. Sen. Roy 
Blunt (R-Mo.) is the chairman 

of the Senate Appropriations 
Subcommittee that approves 
funding for federal health, education 
and labor programs. He told 
Ferguson at the Legislative Seminar 
that Republicans shouldn’t allow 
themselves to get bogged down in 
ideological debates over issues like 
funding for Planned Parenthood if 
it means having to pass continuing 
resolutions just to keep the 
government open.

Washington also faces another 
funding deadline sometime late 
summer or fall – raising the debt 
ceiling. The Treasury Department’s 
power to borrow money technically 
expired March 16, but the 
government is able to prioritize 
certain payments without having to 
borrow more funds. But that ability 
will likely be exhausted sometime 
between Labor Day and Halloween. 
Congress will have to act to raise 
the debt ceiling, which is the legal 
limit the Treasury Department can 
borrow to pay the government’s 
bills on everything from Pentagon 
funding to Social Security and 
Medicare benefits.

Even the risk of Congress not lifting 
the debt ceiling – raising the specter 
of Washington “defaulting” on its 
future obligations and being unable 
pay current bills – could trigger a 
global economic crisis as the value 
of U.S. bonds plummets and interest 
rates skyrocket. 

Politically, raising the debt ceiling is 
among the most difficult votes for 
lawmakers, especially Republicans 
who aren’t eager to be seen as 
voting to increase government 
spending and debt. During the 
Obama administration, raising the 
debt ceiling was linked to dollar-for-
dollar reductions in future spending. 

Government spending and  
the debt ceiling

House Majority Whip Steve Scalise (R-La.) and 
Ferguson.

Sen. Roy Blunt (R-Mo.) vice chairman of the Senate 
Republican Conference.
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It’s not clear how lawmakers will 
tackle this must-pass issue. It’s not 
likely Republicans will be able to 
approve an increase themselves, as 
too many GOP lawmakers will never 
support borrowing more money. 
That means Republican leaders 
will need to turn to Democrats 
to cobble together a bipartisan 
majority to raise the debt ceiling, 
probably above $20 trillion. That 
will give Democrats leverage 
to extract policy or spending 
concessions from Republicans – 
and a rare opportunity for bipartisan 
agreement in Washington.

The hundreds of attendees at this 
year’s Legislative Seminar gained 
valuable firsthand insight into key 
policy developments in Congress. 
That insight will allow clients to 
make informed business decisions 

and better understand the political 
pressures lawmakers face as the 
legislative process in Washington 
grinds on. 

Many of the issues discussed at this 
year’s Legislative Seminar – such 
as tax reform – could still be under 
consideration next year. Here at 
BakerHostetler, plans are already 
underway for the 2018 Legislative 
Seminar, which will feature more 
opportunities for clients to interact 
with congressional leaders and 
learn firsthand about key policy 
developments that affect your 
business. Look for a “Save the Date” 
coming soon for the 2018 Legislative 
Seminar – and we’ll see you next 
spring in Washington.

Contact

Michael A. Ferguson
Federal Policy Team Leader 
mferguson@bakerlaw.com
T +1.202.861.1663

Republican leaders will need 
to turn to Democrats to cobble 
together a bipartisan majority to 
raise the debt ceiling, probably 
above $20 trillion. 

House Minority Whip Steny Hoyer (D-Md.) and 
Ferguson.

If you have questions about these or other issues, please contact us. BakerHostetler’s federal 
policy team provides a full range of government affairs consulting services to businesses of 
all sizes, from global corporations to startup firms. We leverage the combined experience 
and diverse backgrounds of former government officials to deliver value-added federal and 
state government affairs consulting services, including around-the-corner policy insight 
that provides clients with visibility into the politics, processes and personalities that impact 
legislative and regulatory actions.

We help clients recognize their risks and opportunities in Washington and in their state 
capitals, identify and develop potential legislative champions, and take action to minimize 
those risks or maximize those opportunities. We craft legislation and advocate for legislative 
outcomes, seek advice from current policymakers regarding future initiatives, and work with 
agencies to implement regulations that meet clients’ business and strategic goals.

For more information 

 A May – House attempts vote on Affordable 
Care Act repeal-replace

 A May – Tax reform hearings likely begin in 
the House Ways and Means Committee

 A May – Various deadlines for Congress to 
approve blocking Obama administration 
regulations via the Congressional 
Review Act 

 A July 28 – Start of Congress’s month-long 
summer recess

 A Aug. 7 – Expiration of Veterans Affairs 
Department program that allows eligible 
veterans to obtain healthcare from 
private providers

 A Sept. 30 – End of 2017 fiscal year

 A Sept. 30 – Expiration of certain authorities, 
including Federal Aviation Administration 
and Food and Drug Administration user 
fees; Children’s Health Insurance Program; 
National Flood Insurance Program; Federal 
Perkins Loan Program; VA health, housing 
and education programs; and Violence 
Against Women Act’s human trafficking 
provisions 

Trump administration’s and Congress’s near-term to-do list:
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