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Qualified Opportunity Zones 
(Federal Tax Incentive) 
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Qualified Opportunity Zones (IRC §
1400Z-1)
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• Qualified Opportunity Zone (QOZ) – Low-
income community (LIC) census tracts that were 
designated by the governors of each state in early 
2018.

• Low-Income Community – Same definition as 
under Section 45D for new markets tax credits 
(i.e., designated as “low income” based on certain 
poverty/ income characteristics).

• State Limitation – Number of designated QOZ 
tracts generally could not exceed 25% of the LICs 
in the State (with some exceptions).



Designated Qualified Opportunity 
Zones (United States)
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Designated Qualified Opportunity 
Zones (Ohio)
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Designated Qualified Opportunity 
Zones (New York)
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Designated Qualified Opportunity 
Zones (Florida)
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Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)

8

New Gain Deferral and Potential Exclusion Opportunity

• Deferral – A taxpayer may elect to defer capital gain from the sale or 
exchange of property to an unrelated person to the extent the amount of 
such gain is reinvested in a “qualified opportunity fund” (QOF) within 180 
days of the sale or exchange.

• Special Rule (Pass-Throughs)
– If a “pass-through” entity (e.g., partnership) realizes capital gain, such pass-through 

entity could elect to invest all, or a portion, of that gain in a QOF itself. 

– To the extent a pass-through entity does not elect to make a tax-deferred investment 
of its capital gain into a QOF, each partner in such entity would have 180 days, 
beginning with the last day of the pass-through entity’s taxable year, to invest its 
allocable share of the gain into a QOF.
 Exception – Partner may elect to invest its allocable share of the partnership’s capital gain 

within 180 days of the partnership’s sale or exchange.

• Special Rule (Section 1231 Gains) (Prop. Regs)
– As taxpayers must “net” 1231 gains and losses to determine if they have a net 1231 

gain taxed as capital gain, the Proposed Regulations start the 180-day period for 
investing such 1231 capital gain on the last day of the taxpayer’s taxable year.
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• Gain Recognition
– General Rule – On the earlier of: (i) the date the investment is 

sold (or another “inclusion event” occurs*);  or (ii) Dec. 31, 
2026, the taxpayer shall include in gross income the lesser of 
(a) the deferred gain; or (b) the fair market value of the QOF 
investment, over the taxpayer’s adjusted basis in the QOF 
investment.

– Reduced Gain Options
 Five-Year Hold – If the investment is held for at least five years, 

10% of the gain is permanently excluded from gross income (i.e., 
by way of 10% basis step-up).

 Seven-Year Hold – If the investment is held for at least seven 
years, 15% of the gain is permanently excluded from gross 
income (i.e., by way of 5% basis step-up).
o 2019 Investment Note* – Thus, if an Investor makes a QOF investment 

before the end of 2019 and holds such investment through the end of 
2026, 15% of his original deferred gain would be permanently eliminated
and 85% of such gain would be deferred for at least seven years.

*Proposed Regs. provide definition of “inclusion event.” 

Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)
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• Tax-Free Appreciation Benefit
– 10-Year Hold – If the investment in the QOF is 

held for at least 10 years, when the Investor 
sells the QOF interest,* ANY AND ALL post-
acquisition appreciation in such investment is 
permanently excluded from gross income (i.e., 
by way of a further basis step-up).

– Limitation – QOF Interest must be sold by   
Dec. 31, 2047.

* Proposed Regs. extend benefit to certain QOF sales of assets. 

Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)
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• Qualified Opportunity Fund
– General Definition – Corporation or partnership that 

holds at least 90% of its assets in “qualified opportunity 
zone property.”
 Testing Dates – Average property held on last day of first six-

month period and last day of taxable year. (*See Proposed 
Regs. for some relief on testing dates.)

– Certification – Fund “self-certifies” by attaching a form to 
its tax return.  

• Qualified Opportunity Zone Property
– Qualified opportunity zone business property
– Qualified opportunity zone stock; or
– Qualified opportunity zone partnership interest

Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)
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• Qualified Opportunity Zone Business Property 
(QOZBP)
– Tangible property used in trade or business, 

substantially all of the use of which is in a QOZ;
– Acquired after Dec. 31, 2017 by purchase from 

unrelated party;*
– Either (i) original use of such property within the 

QOZ begins with the Fund,* or (ii) Fund 
“substantially improves” the property.
 Substantial Improvement – During any 30-month period 

after acquisition, additions to basis exceed an amount 
equal to the basis the property at beginning of 30-month 
period.

*Proposed Regs. provide some relief on these requirements. 

Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)



Example “Direct” QOF Investment 
Structure
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Managing 
Member 

Entity

Project 
(QOZBP)

__% (managing 
member)

Various 
Investors

Capital 
contributions of 

eligible gain 
dollars (A)

(A)  Initial tax basis 
in QOF investments 
is $0.

(B) At least 90% of QOF’s 
assets must be invested in 
QOZBP.

Qualified 
Opportunity Fund 

(newly-formed 
LLC/ partnership 
or corporation)

__% (non-
managing 
member)
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• Qualified Opportunity Zone Stock/ 
Partnership Interest
– Stock/ partnership interest acquired after 

Dec. 31, 2017 for cash; and
– Corporation/ partnership is, and generally 

remains, a “qualified opportunity zone 
business.”

Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)



Example “Indirect” QOF Investment 
Structure
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Project Entity 
(“Qualified 

Opportunity Zone 
Business”) 

Managing 
Member 

Entity

__% (non-
managing 
member)

Project 
(QOZBP)

__% (managing 
member)

Qualified 
Opportunity Fund 

(newly formed 
LLC/ partnership 
or corporation)

Various 
Investors

Cash capital 
contribution (B)

Capital 
contributions of 

eligible gain 
dollars (A)

(A)  Initial tax basis 
in QOF investments 
is $0.

(B) At least 90% of QOF’s 
assets must be used to 
acquire equity interest in 
Project Entity.

** Often will be more beneficial OZ 
structure to use because, for 
example: (i) 70% vs. 90% test, and 
(ii) NQFP safe harbor.  (See next 
slide for further clarification.)



Qualified Opportunity Zone 
Business 
• Qualified Opportunity Zone Business (QOZB) 

– At least 70% of the tangible property owned or leased by the QOZB must be qualified 
“opportunity zone business property.” 
 i.e. (i) used in a trade or business; (ii) acquired after December 31, 2017; (iii) either 

original use of the property must begin with the QOZB or the QOZB “substantially 
improves” the property; and (iv) substantially all of the use of the property is in a 
QOZ.* 

– At least 50% of the gross income of the QOZB must be from the active conduct of a trade 
or business in the qualified opportunity zone.
 Note: Recently released Proposed Regulations provide certain “safe harbors” for 

meeting this test.
– A “substantial portion” of the intangible property of the QOZB must be used in the active 

conduct of a trade or business in the QOZ.
 Note: Substantial portion has been defined in recently released Proposed 

Regulations as 40%. 
– Less than 5% of the average of the aggregate unadjusted bases of the QOZB’s property 

may be attributable to “nonqualified financial property” (e.g., stock, debt, etc.) unless it 
qualifies for the working capital safe harbor. 

– QOZB cannot operate a sin business (i.e., private or commercial golf club, country club, 
massage parlor, hot tub facility, suntan facility, racetrack or gambling facility, or a store 
whose principal business is the sale of alcohol). 

16

*Recently released Proposed Regs. provide some relief on these requirements for leased property.
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• Nonqualified Financial Property (NQFP) Safe 
Harbor* – If the following requirements are met, 
cash held at QOZB will be classified as “reasonable 
working capital” for purposes of the NQFP test:
– there is a written plan that identifies such assets as 

property held for the development of a trade or business, 
including the acquisition, construction, or substantial 
improvement of tangible property in a QOZ, 

– there is a written schedule consistent with the ordinary 
business operations of the QOZB showing that the 
assets will be used within 31 months, and 

– the QOZB substantially complies with such schedule.

*If these requirements are met, any income from this working capital is 
treated as meeting the “gross income” test and QOZB is also deemed 
to meet the “intangibles” test.

Gain Deferral for Investments in Qualified 
Opportunity Zones (IRC §1400Z-2)
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• Highlights of Proposed Regulations (Second Tranche)*
– Clarifications on Treatment of Section 1231 Gains

 Net gains can qualify for OZ benefits, but timing issues remain.
– Provides more flexibility on “Exit Structures”

 As long as investor has held QOF interest for at least 10 years, investor may be able to benefit from 
permanent exclusion from gross income of post-acquisition appreciation if QOF sells its assets (instead of 
Investor selling QOF interest).

– Provides relief on QOF “90% Test” Deadlines
 Cash received in last 6 months is ignored for purposes of investment test.

– Provides QOF’s Time to Reinvest Proceeds 
 QOF has 12 months to reinvest proceeds from QOZP without losing QOF status.

– Clarifications on Leased Property
 Leased property can qualify as QOZBP provided certain rules are met.

– Clarifications on Land
 Unimproved land can qualify as QOZBP provided certain rules are met.

– Provides relief on “Original Use” Test for Certain Vacant Buildings
 Permits vacant buildings to qualify as QOZBP without meeting the “original use” test if they have been 

vacant for at least five (5) years.
– Safe Harbors at QOZB level

 Provides three safe harbors to meet “50% of gross income” test.
– Consolidated Groups

 Proposed regulations attempt to address incompatibility between 1400Z-2 and consolidated return 
regulations.

– Inclusion Events
 Certain specified events trigger recognition of deferred gains.

*Released April 17, 2019; public hearing occurred on July 9, 2019

Proposed Regulations on Qualified 
Opportunity Zones (Prop. Treas. Regs. 
§1.1400Z2(a)-1 - §1.1400Z2(g)-1 )



Section 1231 Gains
• Eligible Section 1231 Gain

– As taxpayers must “net” 1231 gains and losses to determine if they have a net 
1231 gain taxed as capital gain, the only gain arising from section 1231 
property that is eligible for the benefits of IRC §1400Z-2 is “capital gain net 
income” for a taxable year. 

• Problems/Questions
– Investment Opportunity Prior to Netting: What if a partnership sells a 1231 

asset in March and wants to invest in a QOF in July, i.e., before the end of the 
taxable year?
 Although IRC 1400Z-2 clearly says the 180-day reinvestment period runs 

from the date of the “sale or exchange,” under the new Proposed 
Regulations as issued, it appears that taxpayers are required to wait until 
1231 gains and losses are netted at year end, so that the 180 
reinvestment period runs only from year end.

 Thus, no part of the 1231 gain invested prior to such netting at year end 
will be a qualifying investment eligible for IRC §1400Z-2 deferral benefits.*

 Exception – IRS recently clarified in an FAQ that this year-end “netting” 
limitation does not apply to 1231 gains from 2018 invested within 180 
days of such gain’s realization and before the end of a taxpayer’s 2018 
year-end.

*Treasury requested comments on the section 1231 netting rules by July 1, 2019, which also were to be considered at a July 9, 
2019 public hearing.
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Section 1231 Gains

• Problems/Questions (cont’d)
– Netting at the Partnership Level: May a partnership net 

1231 gains and losses at the partnership level and 
reinvest any partnership net 1231 capital gain?
 Under the new Proposed Regulations as currently 

drafted, it appears to be permissible. 
 Commenters on the Proposed Regulations have 

requested clarification along these lines, and at least 
one Treasury attorney has indicated in an interview 
that partnerships may net 1231 gains and losses at 
the partnership level and reinvest the net 1231 
partnership gain in an QOF without taking into 
account any 1231 losses of its partners.
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10-Year Exclusion Benefits
• Election to Exclude Capital Gain on Sale of QOZP

– Taxpayers that hold direct interests in QOF partnerships or QOF S Corps. and 
hold their interest for at least 10 years may elect to exclude from gross income 
all or some of the capital gain from dispositions of the QOF’s QOZP. 

– Gives taxpayers more flexibility in exiting their QOF investment while still 
allowing them to benefit from the exclusion from gross income of post-
acquisition appreciation. 

– Permits exclusion of capital gain on sales of QOZP held by the QOF for less 
than 10 years, as long as the QOF interest has been held by the taxpayer for 
at least 10 years.

• Limitations
– Limited to capital gain on the sale of QOZP, unlike the 10-year basis step-up 

election available on the sale of a QOF interest, which permits a basis step-up 
to FMV of all assets of a QOF. 

– New Proposed Regs. do not permit gains from the sale of assets by a 
subsidiary QOZB that flow through to a QOF to be excluded. 

– However, the new Proposed Regs. do not expressly say this and this leaves 
open the possibility that further relief in this area might still be a possibility. 
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Relief from 90% Asset Test

• Six-Month Grace Period for Contributions
– Proposed Regs. provide a six-month grace period 

for calculating the 90% asset test.
– A QOF may disregard any property it receives within 

six months prior to the applicable testing date, 
provided it holds such contributions in cash, cash 
equivalents, or debt instruments with a term of 18 
months or less.

– QOF does not need to be consistent from one semi-
annual test to another whether it uses the six-month 
disregard option or not. 
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Relief from 90% Asset Test 

• 12-Month Proceeds Reinvestment Period
– Proceeds received from the sale of QOZP will be treated as 

QOZP for purposes of the 90% asset test as long as they are 
reinvested in other QOZP within 12 months.

– Proceeds must be held in cash, cash equivalents, or debt 
instruments with a term of 18 months or less.

• Sales of QOZP Still Subject to Taxation
– Unfortunately, even if proceeds are reinvested within the 12-

month period, sales of QOZP are still taxable (except for 
taxpayers who make an election described on Slide 21).  
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Leased Property
• Leased Property as QOZBP

– Leased tangible property may be QOZBP if:
 The lease was entered into after Dec. 31, 2017;
 Substantially all of the use of the leased property is in a QOZ for 

substantially all of the period that the business leases the property;
 The lease is a “market rate lease” — determined under IRC §482 

principles;
 In the case of real property (other than unimproved land), there is no 

plan for the QOF to purchase the property for an amount other than 
FMV; and

 If the lease is between related parties, certain other conditions are 
met.

• Related Party Lease Rules
– Lessee cannot make a prepayment of rent for a leasing period that 

exceeds 12 months.
– Only with respect to leased tangible personal property, if the original use

of the leased property does not start with the lessee, the lessee must 
acquire QOZBP that has a value of at least the value of the leased 
tangible personal property.
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Leased Property

• Leased Property Valuation
– Financial Statement Valuation Method:

 Value of the leased property as reported on the applicable 
financial statement for the relevant reporting period.

 May only select this method if the financial statement is 
prepared in accordance with GAAP.

– Alternative Valuation Method:
 Value is determined based on the “present value” of the 

leased property, which is equal to the sum of the present 
values of the lease payments to be made under the lease.

 Discount rate is the applicable federal rate under IRC 
§1274(d)(1).
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Clarifications on Land as 
QOZBP
Land as QOZBP
• First Tranche of Proposed Regs./Rev. Rul. 2019-29 

– Land cannot have its original use in the QOZ. 
– Land acquired by purchase does not need to be substantially improved if a structure on the land 

is substantially improved. 
– But land is generally a “bad asset” unless it is substantially improved (since it cannot be “original 

use” property).
• Used in a Trade or Business (Second Tranche)

– Land can be a QOZBP, even if it is unimproved.
– For land to be treated as QOZBP, it must be used in a trade or business within the meaning of 

IRC §162.
– Holding of land for investment does not give rise to a trade or business. 

• Unimproved Land (Second Tranche)
– Unimproved or minimally improved land purchased with an intention, expectation, or a view to not 

improve the land by more than an insubstantial amount within 30 months is not QOZBP.
 An insubstantial amount is not defined. 

• Land Owned Prior to 2018
– No QOZBP eligibility for land owned prior to 2018.
– Although newly constructed improvements on land purchased prior to 2018 or acquired from a 

related party should be able to qualify as QOZBP (even though the underlying land would still be 
a “bad asset”), neither set of proposed regulations clearly says this.
 A lease of the land to the QOZB at FMV (and meeting other requirements in the case of land 

owned by a related party) could assure qualification of the improvements, but query whether such 
lease is necessary?
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Original Use of Tangible 
Property
• Original Use in a QOZ

– Generally, the original use of tangible property in a QOZ starts 
on the date it is first placed in service for purposes of 
depreciation or amortization in a QOZ.
 Allows purchaser of construction in progress to count constructed 

asset as its QOZBP without substantially improving it if purchaser is 
the one who first places it in service.

– Used property may also satisfy the original use requirement if 
such property has not been previously used or placed in 
service in the QOZ before it is purchased. 

• Vacant/Unused Property
– Original use of vacant or unused property will start on the date 

that it is used or placed in service in the QOZ if it has been 
vacant or unused for at least 5 continuous years. 
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50% Gross Income Test Safe 
Harbors
• Safe Harbor 1 – Hours Worked on Services

– At least 50% of the services performed (based on hours) for a 
business by its employees and independent contractors are performed 
within the QOZ. 

• Safe Harbor 2 – Amounts Paid for Services
– At least 50% of the services performed (based on amounts paid) for a 

business by its employees and independent contractors are performed 
within the QOZ.

• Safe Harbor 3 – Location of Management and Tangible Property
– (i) The business’ tangible property that is in a QOZ and (ii) the 

management or operation functions performed for the business in the 
QOZ are each necessary to generate 50% of the gross income of the 
business. 

• Facts and Circumstances Test
– If a business cannot satisfy any of the safe harbors, it may still satisfy 

the 50% gross income test if, based on all the facts and 
circumstances, it derives 50% of its gross income from the active 
conduct of a trade or business within the QOZ. 

29



Consolidated Groups

• The Proposed Regulations do not treat stock in a QOF as “stock” for 
purposes of Section 1504. 
– A QOF can therefore be the common parent of a consolidated group, 

but cannot be a subsidiary member of a consolidated group.
– Treasury specifically requested comment on this issue.

• 1400Z applies separately to each member of a consolidated group.
– Same member must sell asset generating capital gain to unrelated 

party, elect to defer such gain, and invest such deferred gain from the 
original sale into a QOF.

• Basis adjustments for investments held for five, seven, and 10 years would 
be tax-exempt income to the QOF owner for purposes of Treas. Reg. 
Section 1.1502-32(b)(3)(ii)(D).
– Upper-tier members that own stock in the QOF owner would therefore 

increase their basis in the stock of the QOF owner by the amount of 
the QOF owner’s basis adjustment. 

• Special rules for application of Treas. Reg. Section 1.1502-36 anti-loss 
duplication rules.
– Subsidiary can’t reduce basis in QOF investment to cure loss 

duplication.
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Inclusion Events
• Statutory Background

– Statute provides that deferred gains will be included in the taxpayer’s income in the 
taxable year that includes the earlier of the date on which the QOF investment is 
“sold or exchanged” or Dec. 31, 2026.  

– The Proposed Regulations attempt to track conference report language regarding 
any “disposition” of a QOF investment triggering recognition of deferred gain.  

• “Inclusion Events”
– Certain enumerated events, to the extent they (i) reduce a taxpayer’s equity interest 

in the QOF, (ii) result in a distribution of property to the taxpayer for FIT purposes, or 
(iii) result in a worthlessness deduction including under §165(g), constitute “inclusion 
events.”  Examples include (without limitation):
 Termination of QOF
 Transfer of QOF investment by gift
 Distribution from QOF in excess of taxpayer’s basis in its QOF investment
 Liquidation of corporation QOF in transactions to which either §331 or §332 applies
 §351 transactions
 B reorganizations in which QOF stock is exchanged for other stock
 Distributions of QOF stock by QOF shareholder to its shareholders under §355

– Generally transfers on death, §721 transactions, distributions from partnerships not 
in excess of partner’s outside basis will not be “inclusion events.”
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State Tax Conformity to IRC 
§1400Z-2
• Consideration of state tax treatment also important.

– Personal Income Tax
– Corporate Income Tax

• Variations in Treatment
– Ongoing Internal Revenue Code conformity: State automatically 

conforms to the IRC as it is amended from time to time.
– Fixed Date Internal Revenue Code conformity: State conforms to the 

IRC as of a specific date.
– Partial/Specific Conformity: State specifically conforms with IRC 

§1400Z-2.
– No Personal Income or Capital Gains Tax: State has no income tax or 

generally does not tax capital gain.
– Nonconforming: State either conforms to the IRC as of a specific date 

prior to the enactment of IRC §1400Z-2 or the state has specifically 
decoupled from it.
 Pennsylvania, North Carolina, Mississippi – personal and corporate
 Massachusetts (personal), New Hampshire (corporate)
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Other Potential State OZ 
Add-On Benefits
• Consider whether a given state may have 

enacted legislation conferring additional 
benefits to QOZ investments.
– Example: Currently pending Ohio legislation
 “Ohio Opportunity Zone Investment Tax Credit”
 Would incentivize QOZ investments in Ohio by 

generally providing a 10% credit to individual 
taxpayers over and above Ohio’s already 
conforming OZ tax benefits
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Proposed Ohio Opportunity 
Zone Tax Credit (Ohio S.B. 8)
• Investment Requirements

– Must invest in a “qualified opportunity fund” 
that invests 100% of its assets in opportunity 
zones situated in Ohio (Ohio QOF).
 Ohio QOF does not need to be formed in Ohio or 

otherwise tied to Ohio.
– No minimum investment to qualify.
– Benefits not limited to investments made 

from reinvested capital gains (unlike the 
Federal Opportunity Zone Program).
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Ohio Opportunity Zone 
Tax Credit
• Tax Credit Amount

– Nonrefundable 10% tax credit on taxpayer’s total 
investments in Ohio QOFs;

– Applicable against the Ohio income tax (i.e., limited 
to individuals, trusts, and estates);

– Can be sold/ transferred by the applicant;
– Excess tax credit can be carried forward for five 

years. 
• Tax Credit Award Limits

– $50 million cap on total tax credits awarded in any 
fiscal biennium. 
 Application required (first-come, first-serve)

– $1 million cap on tax credits per taxpayer in any 
fiscal biennium. 
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Additional Developments
(Ohio)
• Governor’s FY2020-2021 Executive 

Budget Proposal
– Governor’s March 15th budget proposal 

contained a similar 10% nonrefundable 
income tax credit.

• Ohio House Budget Bill (H.B. 166) 
– House passed H.B. 166 on May 9th, which 

contained an Ohio Opportunity Zone 
Investment Credit identical to the one in Ohio 
S.B. 8. 
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Comparison:

Like-Kind Exchange vs. 
Investment in Opportunity Zone
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Like-Kind Exchange vs. 
Opportunity Zone
Like-Kind Exchange

• Benefits
– Opportunity to defer 100% of realized gain indefinitely.
– Cash reinvestment requirement is generally based on net proceeds 

received (i.e., not taxable gain).
– Ability to acquire existing like-kind real property (without any requirement 

to further improve).

• Limitations
– Only applies to gain on the sale of real property.
– Reinvestment must be into “like kind” real property.
– Fair market value (FMV) of replacement property must be at least 

equal to the FMV of the relinquished property (in order to defer 100% 
of realized gain).

– Taxpayer must structure sale to avoid actual or constructive receipt of 
cash sales proceeds.

39



Opportunity Zone

• Benefits
– Applies to any capital gains or 1231 gains taxed as capital gains (i.e., broader 

application).
– Ability to reinvest into “non-like kind” property.
– Taxpayer is not disqualified from program by actual or constructive receipt of cash 

(i.e., 180 days to reinvest after sale or end of tax year, as applicable).
– Ability to permanently exclude modest portion of gain after five and seven years of 

holding.
– Ability to permanently exclude post-acquisition appreciation from being taxed in 

long-term hold situations.

• Limitations
– Gain on sale of relinquished property can only be deferred until 2026.
– Because reinvestment requirement is based on taxable gain, taxpayer could 

have to reinvest more cash than what received in sale.
– Reinvestment must be in a QOZ.
– As new program, still lack of guidance on numerous issues.
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Like-Kind Exchange vs. 
Opportunity Zone
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