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Disclaimer
These materials have been prepared by Baker & Hostetler LLP for
informational purposes only and are not legal advice. The
information is not intended to create, receipt of it does not
constitute, a lawyer-client relationship. Readers should not act
upon this information without seeking professional counsel. You
should consult a lawyer for individual advice regarding your own
situation.
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Overview of Today’s Discussion
Federal Tax Outlook
• Expected timing of 2021 tax legislation.
• Expected components of 2021 tax
legislation.
State and Local Tax Outlook
• Withholding for work-from-home employees.
• Ohio employment services tax repeal.
• Delaware unclaimed funds legislation.
• Digital taxation and Multistate Tax
Commission uniformity projects update.
• Ohio COVID-19 property tax complaints.
• Income tax apportionment update.
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Federal Tax Outlook
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Potential Tax Legislation in 2021
• The Democrats control the White House, House, and Senate.
• The legislative focus has shifted to investment in “infrastructure” and
significant tax changes to help pay for that investment.
• Ideological tension among Democrats will drive development of tax policy.
– Progressives want to leverage tax overhaul principally to address
income inequality.
– Moderates are more concerned about the effect of tax increases on
post-COVID economic recovery.
– Moderate Democrats like Senators Joe Manchin of West Virginia and
Kyrsten Sinema of Arizona will have significant negotiating power.
• Tax changes are expected to be substantial and far-reaching, including
reversing many provisions contained in the 2017 Tax Cuts and Jobs Act.
– Corporate
– International
– Individual and Capital Gains
– Estate and Gift
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Possible Tax Law Changes
• On May 28, the US Treasury released the Fiscal Year 2022 “Green
Book” outlining the various tax changes proposed by the Biden
Administration.
• The Administration and Congressional Democrats have consistently
stated their intent to increase tax revenue from high-net-worth
individuals by increasing tax rates, making other tax code changes,
and through more aggressive tax enforcement.
• Many provisions of the 2017 Tax Cuts and Jobs Act (TCJA) currently
scheduled to change or expire in the coming years will either be
changed or made to expire earlier.
• The effective date of most provisions is expected to be January 1,
2022, but certain provisions could have effective dates as early as
“the date of announcement”.
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Prospects for Passage
• Most legislation requires bipartisan support to reach the 60-vote
cloture requirement in the Senate to overcome a filibuster.
• It is likely that any significant 2021 tax legislation would be
enacted through so-called “budget reconciliation” which requires
only a simple majority (i.e., 51 votes).
• Democrats currently hold 48 seats, but two Independent
Senators caucus with the Democrats. Assuming all 50 vote in
favor, and all Republicans vote against, Vice President Harris
would cast the deciding vote.
• Congressional committees are now working on tax and budget
proposals.
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Expected Clarifications, Details, and
Changes
• As the Administration and congressional committees
continue to work on tax and budget proposals, clarifications
and details regarding the various proposals will emerge.
• Some of the initial proposals may be abandoned or
revised, and additional proposals may emerge.
• Senate Infrastructure Bill
– Bi-partisan; but House will not take up without
companion reconciliation bill
– Revenue Raisers include crypto-currency information
reporting and limiting deductions for conservation
easements to 2.5 times cash invested
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Biden Administration Tax Plans
• Odds of Enactment
– Implications of Annual Deficits and National Debt.
– Importance of Democrats’ Georgia Races Wins and
Senate Control.
• Budget Reconciliation (2017 examples)
• Byrd Rule and Senate Rules
• 2022 – 34 Senate seats open for election – 13
(Democrats) and 21 (Republicans)
• Recent history has included loss of House seats during
first mid-term election when House controlled by same
party in White House.
10

Biden Administration Tax Plans
•
•
•
•
•
•
•
•

No Wealth Taxes (unconstitutional).
No Transaction Taxes.
Top Individual Rate Increased from 37 toto 39.6%; on
Individuals Earning $400,000 or More.
No Preferential Capital Gains or Dividend Rates if income
over $1M.
Tax Credits for Working Families (increase child credit and
credits for childcare and health insurance; $15,000 first-time
homebuyer credit).
Allow State & Local Tax Deductions?
Restore PEP and Pease?
Remove Cap on 6.2% Social Security Tax on Employers and
Employees on Wages Over $400,000 (current earnings cap
$137,700).
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Biden Administration Tax Plans
•

Key Business Tax Matters
–
–
–
–

–
–
–
–

Raise corporate income tax rate from 21% to 28%.
Impose 15% minimum tax on corporations with book profits of $100M or
higher.
Double GILTI tax rate from 10.5% to 21% and impose it country-by-country
and no exclusion for deemed return on tangible assets.
Impose a 10% offshoring penalty surtax on profits of any production by US
company overseas for sales back to US (30.8% effective tax rate).
 Applies to call centers or services by a US company located overseas
but serving US
Deny all deductions and expensing write-offs for moving jobs or production
overseas where those jobs could plausibly be offered to US workers.
Establish 10% Advanceable “Made in America” Tax Credit.
 Would apply to call center jobs or service jobs brought back to US
Provides/expands tax credits for manufacturing communities, renewable
energy, and small businesses. Repeal TCJA’s increase in bonus
depreciation from 50% to 100%.
Reduce Tariffs?
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Biden Administration Tax Plans
• Reduce Current Estate Tax Exemption: 40% rate
and 11.58 exemption per individual back to 2009
levels of $3.5M per individual and $1M for lifetime
gifts (or $5.3M per individual?) and 45% rate?
• Repeal step-up in basis at death or impose capital
gains tax at death?
• Repeal like-kind exchange deferral for real estate.
• Eliminate fossil fuel tax preferences.
• Risk fee on large financial institutions.
• Eliminate deductions for consumer drug
advertising.
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Individual Income Tax Rate Increases and
Changes
• For individuals earning more than $400,000:
– The top marginal income tax rate could increase from 37%
to 39.6% this year, rather than 2026 as currently scheduled.
– The IRC 199A pass-through deduction (which allows certain
pass-through business owners to deduct up to 20% of their
qualified business income) may be repealed or may
become unavailable to taxpayers with income in excess of
$400,000. – Senate Finance staff proposals
– The $10,000 cap on state and local tax deductions may be
repealed and replaced with limitations on itemized
deductions (i.e., phaseouts, a 28% cap on the value of
itemized deductions, etc.) or may be increased, perhaps to
$40,000.
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Capital Gains and Dividend Tax Rate Increases
for High-Income Individuals
• Higher tax rates are expected to apply to taxpayers with an adjusted
gross income in excess of $1 million, but this threshold could be as
low as $400,000.
• Specifically, capital gain and qualified dividend rates may increase
from the current 23.8% (20% tax rate plus 3.8% net investment
income tax) to 40.8% (the Green Book capital gains rate of 37.0 %
plus 3.8% net investment income tax).
• For example, a taxpayer with $1 million in capital gains would owe
nearly $200,000 more in additional taxes under this proposal.
• The Green Book states that these major changes “would be effective
for gains required to be recognized after the date of announcement.”
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Retirement Provisions
• The payroll tax (12.4% rate) may be assessed on earnings
above $400,000 (leaving earnings between $142,800 and
$400,000 untaxed).
• Should also expect provisions from the bipartisan “Securing a
Strong Retirement Act” to be included, such as:
– Automatic enrollment in company 401(k) plans.
– Increased Saver’s Credit.
– Increased minimum distribution age to 75.
– Allow student loan pay-downs and employer matching in
lieu of 401(k) contributions.
– Increased allowed contributions by individuals 60 and older.
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Estate and Gift Tax Increases and Changes
•

•

The Green Book did not include any proposed changes to the gift, estate, or
generation-skipping transfer (GST) taxes, but instead proposes significant tax
changes if appreciated assets are gifted during life or at death:
– Require gain recognition upon gifts of appreciated property, whether during life
or at death.
– Carryover tax basis for gifts to spouses and charities.
– $1 million exclusion ( portable to surviving spouse).
– Special tax deferral provisions for family-owned businesses.
– 15-year payment of tax permitted for illiquid assets.
– The Green Book also includes several other questionable recognition events
occurring upon transfers to or from many types of trusts, partnerships, and other
noncorporate entities.
If there isn’t unanimous Democratic support for these deemed realization events, then
it would seem carryover tax basis would be the likely default approach. In that case, it
may be more likely that Democrats would reach a consensus on making changes to
the federal transfer tax regime.
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Estate and Gift Tax Increases and Changes
• Currently, the gift, estate, and GST tax exemptions (sunsetting on
12/31/2025) are $11.7 Million per person and the tax rate on transfers
in excess of these amounts is a flat 40% tax rate. It is possible that
the exemption amounts could decrease to $5 Million or $3.5 Million
(likely inflation adjusted) and that tax rates could increase to 45%, or
perhaps even higher with progressive rate brackets.
• If Congress implements changes to the transfer tax exemptions and
rates, it is likely that other related proposals supported by Democrats
will be considered as well, which would curtail or eliminate planning
techniques used by many taxpayers (such as short-term, zeroed-out
GRATs, and valuation discounts).
• Senate Democrat proposals would make it much more difficult and
much more expensive to move family control of valuable businesses
to the next generation
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Current Law TCJA Timeline
• Existing Timeline for TCJA Changes
– 2022: Deduct R&E costs over 5 years rather than
immediately
– 2022: Deduction for business net interest expense
limited to 30% of EBIT (not EBITDA)
– 2026: Individual tax rate reductions expire (37%
becomes 39.6%), along with limits on state & local
tax deductions and mortgage interest deductions.
AMT reduction expires
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State and Local Tax Outlook
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Withholding for Work-from-Home Employees
• State and local safe harbors that allowed
employers to continue existing withholding
practices during the pandemic are expiring.
− Temporary rule expired in CA, PA, IN, ME; OH
municipal income tax (Dec. 31, 2021).

• New business practices governed under prepandemic legal and tax environments.
• Cert. denied in New Hampshire v. Massachusetts
– U.S. Supreme Court Case Docket No. 22O154.
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Withholding for Work-from-Home Employees
• Focus turns to the longer term
as temporary rules and safe
harbors expire.
• Challenges remain for
employers to adapt their
withholding practices for this
new environment.
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Ohio Municipal Income Tax Withholding
• Temporary safe harbor enacted in March 2020
– Days worked at employee’s home during emergency
period deemed working at principal place of work (PPW).

• Ohio budget bill extends safe harbor through Dec.
31, 2021. Law was also clarified to provide that safe
harbor applies only to withholding and net profits
taxes as of Jan. 1, 2021:
– Does not apply to employee refunds for 2020.
– Courts are left to decide issue for 2020.
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Ohio Municipal Income Tax Withholding
• Employers may assign employees new PPW.
• Employee refunds; employer only expected to
verify number of days in office and that the
employer has not refunded withheld taxes.
• Employers may not be assessed for (a)
withholding at the PPW from March 9, 2020,
through Dec. 31, 2021, or (b) failing to situs net
profits to employee location during that time.
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Case Law Update
• Buckeye Institute et al. v. Kilgore, Columbus
City Auditor, et al.
– Ohio 10th Dist. Court of Appeals Case No. 21-AP-000193.
– Common Pleas Court upheld safe harbor allowing
employers to withhold municipal income tax at PPW.
– Common Pleas Court did not address employee refunds.

• Similar cases pending in other Ohio courts
– Schaad v. Adler, Ohio 1st Dist. Court of Appeals (Hamilton
County) Case No. C 2100349.
– Morsy v. Dumas et al., Cuyahoga County Court of Common
Pleas Case No. CV-21-946057.
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Case Law Update
• Aul Jones v. Massillon, Board of Tax Appeals (BTA)
Case No. 2018-2137

– Nonresident postal worker required to pay only 40 percent
of income to city of Massillon, where post office is located.
– 60 percent of her delivery route was outside Massillon in
nontaxable townships.
– U.S. Postal Service is a federal entity exempt from
withholding.

• BTA held that city of Massillon could not directly tax
postal worker for income earned for services performed
outside Massillon.
– Employer withholding ≠ direct employee liability.
– Case does not address pandemic safe harbor.
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What Can Employers Do?
• Consider your tax policy for work-from-home
employees.
• Adopt procedures for transitioning to and
operating under new legal and tax
environments.
• Remember that temporary rules in place during
the pandemic are expiring.
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Ohio Sales Tax on Employment Services
• Effective Oct. 1, 2021, the Ohio sales and use
taxes on employment services and employment
placement services are repealed.
• This amendment does not exempt wages from
income tax withholding.
• An invoice issued after Oct. 1 but covering
transactions before that date will be assessed.
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Ohio Sales Tax on Employment Services
• However, tax agents may assess transactions
to occur after October if invoiced before Oct. 1.
– The theory is that the statute talks about services
provided or to be provided.
– Department’s position appears unjustified, but
employers should still monitor invoices.
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Delaware Unclaimed Funds
• Unclaimed funds continue to be the third-greatest
source of revenue for the state of Delaware.
• Delaware can claim the benefit of the so-called second
priority rule: When the last known address of the owner
is not available to the holder (i.e., the entity holding the
property), then the state of incorporation or organization
can claim the property.
– Many entities remain incorporated or organized in
Delaware.

• Delaware remains very aggressive and can use
contingent fee auditors.
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Delaware Unclaimed Funds
• Senate Bill 104 signed June 30, 2021.
−

Several provisions were effective Aug. 1; others apply to
ongoing audits.

• The likely effect is to induce holders to enter into either
expedited audits or voluntary disclosure agreements.
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Delaware Unclaimed Funds
Consider the following language in the new statute, which provides no
guardrails for information requests.
1172. Rules and procedures for conducting an examination.
(j) [The auditor] may authorize an examination of records or an
investigation of any person, or any agent, representative, subsidiary or
affiliate of the person under examination, or party in possession of
information related to such examination, for any reason related to an
examination and is under no obligation to provide any other more
specific or detailed reason or justification for the examination to the
person under examination or any agent, representative, subsidiary or
affiliate of the person under examination, or any party in possession of
information related to such examination, other than the request being
related to an examination to determine compliance with this Chapter.

32

MTC Uniformity Projects
• Finnigan Combined Filing:
– Optional language for UDITPA states.
– Includes no-nexus group members in apportionment
factor numerator.
– On commission’s Aug. 4 agenda.

• PL 86-272 Statement Update:
–
–
–
–

Addresses Internet activity that exceeds solicitation.
Based in part on Wayfair rationale.
Practical effect: interactive websites exceed protection.
On commission’s Aug. 4 agenda.
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MTC Uniformity Projects
• State Taxation of Partnerships

– Work group to develop white paper on partnership
taxation issues.








Nexus over partners.
Sale of partnership interests.
Sourcing differences between corporate and individual
partners.
Apportionment of guaranteed payments and BIG on
contributed assets.
Administrative issues.
Partnership-level taxes.
Transfer pricing issues.

– Work group to meet biweekly.
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MTC Uniformity Projects
• White Paper on Sales Taxation of Digital
Products

– Address uniformity issues in the digital economy.






Study of types of digital products and services in the
economy.
Analysis of policies behind inclusion/exclusion from tax
base.
Bundling issues.
Sourcing issues.
Uniformity in definitions.

– Public participation has been requested.

35

Digital Advertising/Data Taxes
•

Maryland has passed a digital advertising tax.

•

Other approaches:

•

–
–
–
–

Delayed until 2022.
Active federal and state litigation.
Constitutional and Internet Tax Freedom Act arguments.
Similar proposals in other states.

–
–
–

New York – per capita “severance tax” on use of resident data.
Indiana – social media registration fee.
D.C. – expansion of sales tax base to include digital advertising.

–

States’ misguided mimicking of digital services taxes by foreign trading
partners.
Punitive efforts against big data.
Revenue-raising concerns with COVID-19.
Lemming effect.

Why are these popping up?
–
–
–
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Property Tax – COVID-19 Complaints
• Ohio Sub. S.B. 57 effective Aug. 3, 2021.
• Authorizes special valuation complaints for tax
year 2020 as of Oct. 1 rather than Jan. 1.
• Complaint must reflect reduction in true value
due to pandemic-related circumstance or state
COVID-19 order; new Form DTE 1A.
• Deadline to file complaint is Sept. 2, 2021.
• Special complaints not subject to rule of one
complaint per three-year interim period.
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Apportionment Issues
Single Sales Factor Trend
+

Market-Based Sourcing Trend
Fair Apportionment???

The SSF is “the most illogical of
apportionment methods, since the
geographic distribution of a
corporation's sales is, by itself, of
dubious significance in indicating
the locus of either a corporation's
sources of income or the social
costs it generates.” Moorman Mfg.
Co. v. Bair, 437 U.S. 267, 292
(1978) (Powell dissenting at
footnote 3).

v.

???

The 3FF is “something of a
benchmark against which other
apportionment formulas are judged
. . . precisely because payroll,
property, and sales appear in
combination to reflect a very large
share of the activities by which
value is generated.” Container
Corp. v. Franchise Tax Bd., 463
U.S. 159, 170 (1983), citing
Moorman and General Motors.
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